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QUESTIONS PRESENTED
The Applicant and Respondent refer six questions to the panel:

1)  
Did the United States violate NAFTA Chapters 12 and 16 and GATS with the 
implementation of WHTI?

2)
Did the United States violate NAFTA Article 310 and GATT Articles I and VIII 
when it began collecting APHIS user fees?  

3)
Did the United States wrongfully invoke a national security exception or a general 
exception in NAFTA, GATT or GATS as a justification for the WHTI?

4)
Did the United States wrongfully invoke a national security exception of a general 
exception in NAFTA, GATT or GATS as a justification for the APHIS user fees?  

5) 
Did Canada properly apply the Fuel Export Charge pursuant to NAFTA Articles 
314, 315, 604 and 605 and GATT Articles I, VIII and XI? 

6)
Did Canada correctly invoke the national security exception or a general 
exception in NAFTA Articles 607, 2101, 2102 or GATT Articles XX and XXI as 
justification for the Fuel Export Charge?
Jurisdictional Statement


The Applicant and the Respondent, by special agreement and pursuant to Articles 40(1) and 36(1) of the Statute of the International Court of Justice
, submit this dispute to a Chamber of the Court composed of three judges.

STATEMENT OF THE FACTS

The events leading to this case begin in April 2005.  At that time, the U.S. began developing a proposal called the “Western Hemisphere Travel Initiative” (hereinafter “WHTI”).  The WHTI requires all travelers to possess a passport or appropriate secure documentation when entering the U.S. within the Western Hemisphere.  In the past, Canadian and American citizens could enter each other’s territory with valid photo identification (driver’s license) and birth certificate.  Under the new WHTI, two phases will be implemented.  First, air travelers entering the U.S. within the Western Hemisphere will be required to possess a passport or other appropriate secure documentation by January 23, 2007.  Second, all other travelers (land and sea) entering the U.S. within the Western Hemisphere will be required to possess a passport or other appropriate secure documentation by the Summer of 2008.  Canada has voiced concerns about the WHTI, insisting it will negatively affect its tourism industry because only 40% of Americans have valid passports.  In response, the U.S. justifies the WHTI under the national security exceptions of the General Agreement on Trade and Tariffs (hereinafter “GATT”) and the North American Free Trade Agreement (hereinafter “NAFTA”).  


As the WHTI was being implemented, the U.S. began another measure aimed at protecting its agricultural industry: the Agricultural Quarantine and Inspection (hereinafter “AQI”) user fees.  Canada had been exempted from user fees, but is no longer.  The measure, implemented by the Animal and Plant Health Inspection Service (hereinafter “APHIS”), employs a three step program.  First, APHIS will apply a $USD 5.00 fee to all air passengers and a $USD 70.50 fee to all aircrafts entering the U.S. from Canada regardless of whether they are carrying vegetables or fruits by January 1, 2007.   Second, APHIS will apply a $USD 490 user fee on all commercial vessels entering the U.S. from Canada regardless of the cargo by March 1, 2001.  Third, APHIS will apply a $USD 7.75 fee on each rail car and a $USD 10.75 fee on each truck entering the U.S. from Canada by June 1, 2007.   Canada’s Department of Foreign Affairs and International Trade (hereinafter “DFAIT”) expressed to the Department of Homeland Security (hereinafter “DHS”) and the U.S. Trade Representative (hereinafter “USTR”) its belief that the AQI fees are customs user fees and contrary to NAFTA and GATT.  The U.S justified the AQI user fees citing national security exceptions, as well as environmentally related exceptions, including but not limited to the Sanitary and Phytosanitary Agreement (hereinafter “SPS”). 


On August 21, 2007, at the end of the 2007 Montebello North American Leaders’ Summit, Canada’s Prime Minister Harper, U.S. President Bush, and Mexico’s President Calderón issued a joint statement concerning “smart and secure borders”.  Weeks later, on September 11th, 2007, the U.S. and Canada issued a joint statement regarding Canada’s plan to implement a $1 billion “thick border” initiative aimed at building screening facilities in several Canada-US border crossings.  To finance this project, Canada announced a Fuel Export Charge (hereinafter “FEC”) citing the Softwood Lumber Product Export Charge Act, 2006.  This FEC of $CDN 25/barrel will be applied to all nations using Canada’s pipelines to transport fuel.  The U.S. expressed concerns about the FEC.  In response, it filed a dispute with the International Court of Justice (hereinafter “ICJ”) with respect to the FEC.  Canada responded on October 23, 2007 by filing a dispute with the ICJ with respect to the Western Hemisphere Travel Initiative.
SUMMARY OF THE ARGUMENT


The U.S implementation of the WHTI violates the primary purpose of NAFTA and GATT because it places an unnecessary restriction on cross-border travel and will have a comparatively devastating effect on the Canadian economy.  Additionally, the APHIS AQI fees are in violation of NAFTA and GATT as they are a protectionist policy targeting the primary methods of transportation utilized by Canadian agricultural businesses.  Furthermore, the FEC is not a tax on like products, but rather a charge on the transportation of fuel justified under art. 607(a) and the national security and general exceptions of GATT, GATS, and NAFTA.


Alternatively, if this Court determines that the implementation of the WHTI is acceptable under NAFTA and GATT, it should find that WHTI violates customary international law.  In addition, if this Court concludes that APHIS AQI fees are not a protectionist policy, is should find that the fees violate NAFTA and GATT because they are applied indiscriminately and exceed the approximate cost of services rendered.  Finally, if this Court determines that the FEC is a restriction on like products, then it should find that the FEC is justified under art. 607(a) as a necessary charge enacted to secure the critical defense of Canada. 

ARGUMENT
I.  
THE WHTI is contrary to NAFTA CHAPTERS 12 and 16 AND violates customary interational law.

A. The implementation of WHTI violates customary international law.

The United States and Canada have enjoyed the convenience and economic benefits of maintaining the “longest common border that is not militarized or actively patrolled”
 for several centuries.  The combination of such an open and cooperative border along with the assistance of the North American Free Trade Agreement facilitates $1.2 billion in daily trade between the countries.
  Canada relies heavily on the traditional ease and openness of this cross border trade as nearly 85% of Canadian exports into the United States
.  In direct violation of customary international law, the United States has proposed to terminate this open relationship by requiring costly passports at the border.  


Article 38(1)(b) of the Statute of the International Court of Justice states that international custom is a legitimate source of international law.  Furthermore, customary international law has the same weight as international conventions as the ICJ assigns no hierarchical value to either.  In the case of India v. Portugal it was argued that “no local custom could be established between only two States, but the Court found it difficult to see why the number of States between which a local custom might be established on the basis of long practice must necessarily be larger than two.”
  Thus, customary international law can be developed as the result of a long standing tradition between two States.  The International Court of Justice found that Portugal did not need permission
from India to continue its use of a passage across Indian territory that it had customarily utilized without Indian permission for nearly a century.  Similarly, Canada has relied on the customary ease of crossing its border into the U.S. without the restrictive need for passports far longer than a single century.  

B. The WHTI violates the purpose of NAFTA as it has as a disproportionately negative effect on Canada.


Evidence that NAFTA supports the maintenance of an open US/Canadian border is easily found in the first line of the preamble, stating that the governments of Mexico, the U.S. and Canada resolve to: “STRENGTHEN the special bonds of friendship and cooperation among their nations;”
 Furthermore, it is well known that “a primary objective of NAFTA has been the complete elimination of barriers among the three signatories.”

The implementation of the WHTI will place the U.S. is in clear violation of NAFTAs objective by creating a new and costly barrier.  Canada’s economy will feel a far greater impact due to the fact that a comparatively large portion of it is dependant upon trade with the U.S..  Currently, only 23% Americans and 43% of Canadians have a passport.
  Nearly 1/3 of all American non-passport holders polled in 2006 by Zogby International stated that they will be less likely to cross the border if they need a passport or other secure documentation to do so.
  The additional costs of purchasing passports will have a significantly detrimental effect on Canadian businesses.  

C.
The WHTI is contrary to NAFTA Chapters 12 and 16.
The Resolution Concerning the Western Hemisphere Travel Initiative published subsequent to the 30th Annual Conference of the New England Governors and the Eastern Canadian Premiers states that both Canada and the U.S. have a “common interest in maintaining a secure and open border between Canada and the U.S.”  Furthermore, they concluded that “the WHTI . . . will negatively impact trade, tourism, and the daily lives of citizens in border communities...”
 The WHTI will have a restricting effect and will create new barriers on trade between the U.S. and Canada in direct conflict with the primary goal of NAFTA.  Similarly, the imposition of an added cost on Canadian businesses and increased security measures in general are in conflict with Article 16 which forbids “unduly impairing or delaying trade in goods or services” and the “Most-Favored-Nation Treatment” described in chapter 12.  As a result of the WHTI, specific costs and added delays which apply directly to those who choose to do business across the border will be a “quasi-tariff” on goods headed south.
  

D. 
The United States has failed to complete a cost-benefit analysis as the results would indicate a clear violation of NAFTA.
The United States is well aware of the negative impact that the WHTI will have on Canada’s economy.  Despite urging in numerous letters from state Senators and cross-border business coalitions to the United States Government Accountability Office and the Office of Management and Budget, the United States failed to complete a cost-benefit analysis of the WHTI pursuant to Executive Order 12866.  This Order requires that any measures having an “annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs. . . ”
 must be deemed a “significant regulatory action requiring the U.S. Department of Homeland Security to complete a cost-benefit analysis”.
  In her letter to the OMB, Governor Granholm states that “cross-border travelers will spend $485 million due to the WHTI – far above the $100 million limit for designation as a significant regulatory action.”
  With the implementation of the WHTI, the United States will suffer an “estimated annual loss of $271 million [in] tourism spending by Canadians”.
 As fewer Americans have passports than Canadians, it is likely that this number will be much higher for tourism losses in Canada.  Designation as an economically significant program would require the DHS to explain how the WHTI will benefit the economy and why the numerous alternatives to a passport are not feasible.
 The United States has chosen to avoid this difficulty by remaining in non-compliance with Executive Order 12866 as the cost-benefit analysis would readily show the significance of the detrimental effect the WHTI will have on the border economy in direct violation of NAFTA.        


II.  
The APHIS user fees are contrary to NAFTA 



Arctile 310 and GATT Articles I and VIII.
The Animal and Plant Health Inspection Service (hereinafter “APHIS) fees are customs user fees contrary to NAFTA and GATT because they are applied irrespective of the cargo which is being transferred into the United States.  APHIS clearly states in a March, 2007 Fact Sheet that “Passengers and commercial conveyances are subject to user fees even if they aren’t actually inspected.”
  Additionally, such fees are charged “regardless of whether [people] were traveling with fruits or vegetables.”
 

 GATT art. VIII(a) clearly states that “All fees and charges…. imposed by contracting parties on or in connection with importation or exportation shall be limited in amount to the approximate cost of services rendered and shall not represent an indirect protection to domestic products or a taxation of imports or exports for fiscal purposes.” Furthermore, the article emphasizes “the need for reducing the number and diversity of fees and charges referred to in subparagraph (a).”  It follows that the removal of Canada’s exemption from the AQI user fees does not coincide with the need for a reduction of fees.  Furthermore, in violation of subparagraph (a), the fees are arbitrary as they are in no way limited to the cost of services rendered when exacted upon those who are not inspected.   

The Panel Report on United States – Customs User Fee determined that article VIII consists of “a dual requirement, because the charge in question must first involve a 'service' rendered, and then the level of the charge must not exceed the approximate cost of that 'service."
 Furthermore, the Panel stated that “the term 'services rendered' means 'services rendered to the individual importer in question.”
  Clearly a traveler who does not posses any fruits or vegetables and/or is not inspected has not received any services and should not be subject to AQI fees.  A traveler who is not utilizing the inspection service but must pay a fee when crossing the border is paying a customs user fee in violation of NAFTA article 310.  

A.
The AHPIS fees are protectionist and harm Canadian 




agricultural industries.


APHIS claims that the AQI fees are meant to “serve both agriculture and security needs of our country”
 and furthermore, that the “removal of the inspection and user fee exemption from commercial conveyances and airline passengers entering the United States from Canada is necessary to prevent the introduction of plant pests and diseases into the United States via conventional pathways or via bioterrorism.”
   The fees, however, and the inspection that they supposedly finance do not apply to non-commercial vehicles crossing the border.  The fees do not protect the United States from bioterrorists or disease carrying tourists who enter the United States in one of the millions of private vehicles that cross the border daily.  The fees are clearly protectionist as they target and negatively affect the Canadian agricultural industry and associated businesses that rely upon cross-border trade with the United States by way of truck, boat, railroad or airplane.

III. 
The WHTI is not justified pursuant to the national 


security exception or a general exception in 


NAFTA or GATT or GATS.  


A.
The invocation of a general exception for the WHTI is 
specifically restricted in the Chapeau of GATT Article XX. 


The WHTI is not justified under the general exception stated in Article XX of GATT and repeated in NAFTA Art. 2101 and GATS Art. XIV.   The Chapeau of GATT Art. XX specifies that invocation of the Article cannot be “applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade.”  According to the Appellate Body in US – Shrimp three conditions must exist to determine unjustifiable discrimination between countries where the same conditions prevail.  First, “application of the measure must result in discrimination.”
  The application of the WHTI is extremely discriminatory towards Canada as 85% of its exports are dependant upon trade across the US/Canadian border
.  The Appellate Body held that "discrimination exists when the application of the measure at issue does not allow for any inquiry into the appropriateness of the regulatory programme for the conditions prevailing in those exporting countries."
  Application of the WHTI ignores the devastating impact that the passport requirement will have on Canadian exports.  Secondly, “discrimination must be arbitrary or unjustifiable in character…”
  The Appellate Body noted that “rigidity and inflexibility also constitute 'arbitrary discrimination' within the meaning of the chapeau."
  The WHTI constitutes arbitrary discrimination as United State’s new demand for a passport is both rigid and inflexible.  Several other feasible alternatives, resulting in the same level of border security have been proposed and disregarded.
  Finally, “discrimination must occur between countries where the same conditions prevail.”  Similar conditions in the U.S. and Canada are indisputably prevalent “given the shared language and culture, the history of close cooperation and defense on intelligence issues, and effective Canadian government response toward terrorist threats . . . .”
 


B. 
The WHTI is not justified pursuant to GATT Article XX(b).


The WHTI is not necessary as stated in sub-paragraph (b) because reasonable alternative measures are available to the United States and can be applied with the same results.
  The Panel in Thailand – Cigarettes states that the term “necessary” should be interpreted to mean that there are “no alternative measures consistent with the General Agreement, or less inconsistent with it, which Thailand could reasonably be expected to employ to achieve its health policy objectives.”
  Furthermore, neither the WHTI nor any alternative program is necessary as Canada’s implementation of the Thick Border initiatives will result in the same smart and secure borders.  As Canada’s economy is already expected to shoulder a one billion dollar commitment, the addition of the unnecessary, business damaging burden of the WHTI will only result in arbitrary and unjustifiable discrimination. 



C. 
 The WHTI is not justified pursuant to the National Security
  


 exceptions in NAFTA, GATT or GATS.
The lack of necessity for the WHTI is further evidenced by The United State’s unfaltering history of maintaining an open border even in times of war.  The United States did not require passports subsequent to the bombing of Pearl Harbor or during the Cold War when physical threats to the nation were widely feared.  GATT art. XX(b)(iii) allows certain measures to be taken if they are “necessary for the protection of its essential security interests . . . taken in time of war or other emergency in international relations.”  Historically, however, the United States has not required passports at the Canadian border when its soil was threatened.  Even if the United States chose to invoke this article now, the WHTI is still in violation if the Article’s intent as the passport requirement is disproportionate to the threat to the United States and has no durational limit.  “A measure taken by an importing contracting party should not be any more severe, and should not remain in force any longer, than necessary to protect the human, animal or plant life or health involved, as provided in article XX(b)”. The United States and Canada both face threats from terrorist activities. None of the 48 most prominent terrorists captured in the United States have come from Canada.  Two thirds of those arrested were either naturalized U.S. citizens, lawful permanent residents, or in the U.S. on proper visas obtained at U.S. consulates abroad.
 


IV. 
The APHIS AQI fees are not justified pursuant to 


the national security exception or a general 


exception in NAFTA, GATT, or GATS.


A. 
The APHIS AQI fees are not justified pursuant to the national 



security exception of the North American Free Trade 




Agreement.
The U.S. claims its APHIS AQI fees are justified under the national security exception of NAFTA art. 2102. Canada strongly disagrees.  Art. 2102(a) stipulates, "Nothing in this [NAFTA] Agreement shall be construed to require any Party to furnish or allow access to any information the disclosure of which it determines to be contrary to its essential security interests."  In this case, art. 2102(a) does not apply because the AQI fee concerns the taxation of flight passengers, trucks, and trains entering the U.S. from Canada, not the disclosure of information.  Similarly, art. 2102(b) stipulates, "Nothing in this Agreement shall be construed to prevent any party from taking any actions it considers necessary for the protection of its essential security interests."  Canada argues AQI fees are not necessary or essential to the security interests of the U.S.  For instance, the U.S. fails to apply AQI fees to a common form of border crossing: non-commercial vehicles.  This lapse in logic reveals the true nature of AQI fees: to protect the U.S.' domestic agriculture industry.  

In addition, Canada argues AQI fees are not justified under art. 2102 because it is not subject to issues concerning agriculture. Specifically, art. 2102 is "Subject to Articles 607 (Energy - National Security Measures) and 1018 (Government Procurement Exceptions)”.  Art.607 concerns the taxation of exported energy and Art.1018 concerns forestry.  Conversely, art. 2102 is not subject to art. 1001, which involves the Department of Agriculture.  This is important because the APHIS AQI fees are implemented by the Department of Agriculture.  Because art. 2102 is not subject to art. 1001, art. 2102 cannot be invoked by the U.S. to justify the APHIS AQI fees.



B. 
The APHIS AQI fees are not justified pursuant to the general 



exception of NAFTA.

Canada asserts the APHIS AQI fees are not justified pursuant to the general exception of NAFTA because the APHIS AQI fees are applied in a manner that is arbitrary and unjustifiably discriminatory to all flight passengers, trains, and trucks entering the U.S. from Canada.  As neighbors and members of NAFTA, both nations share a strong interest in each other's stability.  However, the U.S. has repeated a past mistake: not seeing the forest for the trees.  In Shrimp Products, the WTO Appellate Body held while the U.S.' environmental concerns were commendable, its requirement that all nations use “turtle excluding devices” was too restrictive and exclusionary.
  The WTO Appellate Body held measures under the general exception must be inclusive and least restrictive.
  In particular, it defined “discrimination” as a measure that “does not allow for any inquiry into the appropriateness of the regulatory programme for the conditions prevailing in those exporting countries.”
  In that case, the U.S. failed to communicate its measures with affected nations.  The same occurred in this case; the U.S. failed to include Canada in talks concerning taxation on products entering the U.S. via Canada.  


C. 
The APHIS AQI fees are not justified pursuant to the national 



security exception of GATT or GATS.
The APHIS AQI fees are not justified pursuant to the national security exceptions of GATT and GATS.   The U.S. may justify the AQI fees under GATT art. XXI(b)(iii) and GATS art. XIV(1)(b)(iii).  Both sections allow measures necessary for the protection of essential security interests during a time of war or emergency.  Note the GATT and GATS national security exceptions state measures must be “necessary”, thereby imposing a strict and narrow test.
  For instance, in European Communities – Measures affecting Asbestos and Asbestos-Containing Products, the WTO Appellate Body defined "necessary" as "whether there is an alternative measure would achieve the same end and is less restrictive of trade…”
  It held in favor of France, because it was unable to find a reasonable alternative under GATT art. XX(b) to limit asbestos products without implementing a ban.
  Not so in this case.  Unlike France, the U.S. has at least one other measure it can employ: apply the AQI fee to those who actually carry potentially harmful products.  This method is less restrictive because it taxes those who actually carry the product.  With the revenue generated from AQI fees, the U.S. could increase its monitoring devices and expand its personnel to further refine its inspection capabilities.  Hence, there is at least one less restrictive and equally effective measure available.


D. 
The APHIS AQI fees are not justified pursuant to the general 



exception of GATT or GATS.

Canada asserts the U.S.’ AQI fee is not necessary under any of the exceptions listed in GATT art. XX or GATS art. XIV. Regarding GATT art. XX and GATS art. XIV: section (A) is not relevant because the AQI fee is not being applied to protect public morals or public order.  Section (B) is not relevant because blanket taxation on all flight passengers, truck, and trains from Canada is not the least restrictive means of achieving "the same end": public health.
  Section (C) is not relevant because the AQI fee does not concern the importation or exportation of gold or silver.  Similarly, section (D) is irrelevant because the AQI fee is not necessary to secure compliance with a law or regulation is not consistent with GATT rules.   In addition, section (E) is not relevant because the AQI fee does not specifically ban foods relating to the products of prison labor.   Likewise, section (F) is irrelevant because the AQI fee does not concern national treasures.  Section (G) is not relevant because the AQI fee does not concern the conservation of exhaustible natural resources.  Finally, sections (H), (I), (J) are irrelevant because the AQI fees were not officially implemented to mitigate damages suffered by its domestic industry as a result of globalization. 

Canada respects the spirit of the GATT Art. XX and GATS art. XIV’s chapeau: it is a country's responsibility to decide which products come in and which stay out.  The WTO Appellate Body recognized this sovereign right in European Community - Asbestos.
  Nevertheless, such restrictions must not be done arbitrarily or in a manner that is unjustifiably discriminatory.
   Regrettably, the U.S.’ far-reaching APHIS measure mirrors that of Shrimp Products and Restrictions on Imports of Tuna.  Like Shrimp Products
, in Tuna, the GATT Panel declared the U.S.' environmental measure too restrictive.
  In particular, the panel held that the ban on tuna caught using the “encircling method” violated GATT art. I because packers had no means of knowing whether their yellow fin tuna was caught using the encircling method.
  This inability to know the true origins of a product made both types “like products”.
  Thus, by banning a like product, the U.S. was unfairly setting a restriction contradictory to GATT art. I(1), III(4)
, and XIII.
  

The U.S.’ AQI fee failed in three ways: 1) it failed to include Canada in discussions
; 2) was too restrictive because it focused primarily on the method, not the end goal
; and 3) failed to consider a less restrictive measure.  These failures constitute unjustified discrimination and reveal the AQI fee was a tax on like products.   



E. 
NAFTA Chapter 7B is not relevant in this case because the 



APHIS AQI fee is not a measure based on article XX(b) or (g).
The U.S. maintains during the NAFTA ratification debate, it issued two clarifications concerning chapter 7B of NAFTA.  Specifically, the word “necessary” is not to be interpreted as “least restrictive method”.  Second, the appropriate “scientific basis” is decided by each nation’s regulatory agency, not the dispute settlement panel. These to clarifications appear to overrule the tests of GATT art. XX(b) or (g).  Canada finds these arguments invalid because the APHIS AQI fees are not based on XX(b) or (g).    Point in case, a U.S. Department of Agriculture (hereinafter “DOA”) Administrator, Bobby R. Accord, stated in a 2003 letter to DOA officials “it only takes one” in defending the implementation of the APHIS AQI fee.
  However, the AQI fee does not tax a common means of border crossing: non-commercial vehicles.  The AQI fees would do so if the U.S. felt far-reaching measures were necessary to eliminate environmental concerns.  Such lapses reveal the AQI fee’s true purpose: protection of U.S. agriculture.  Similar to Tuna, vegetable/fruit products from Canada are like products of American vegetable/fruit products because consumers do not know the true history of products.
    The AQI fee is not a GATT art. XX(b) act, but an illegal tax on like products contrary to GATT art. I. 


F.  
APHIS is not justified pursuant to the Sanitary and 




Phytosanitary Agreement.

Canada asserts the APHIS AQI fees are not justified under the Sanitary and Phytosanitary agreement (hereinafter "SPS") because the APHIS AQI is an inappropriate response to available scientific evidence.  The U.S. has implemented the APHIS AQI fees under the auspices of art. 3.3.  Under the SPS Agreement art. 3.3, a member may "Decide to set for itself a level of protection different from implicit in the international standard…” The WTO allows members to invoke art. 3.3 for two situations: "scientific justification" or "as a consequence of the level of…protection a member determines to be appropriate in accordance with paragraphs 1 through 8 of Art.5."  Under art. 5.1 of SPS, a measure must be "based on" a rational relationship between the measure and risk assessment.   This means the U.S. is bound to comply with the requirements established in art. 5.1 even if its measure affords a higher level of protection.  

Currently, the U.S. presents evidence that 6% of flight passengers entering the U.S. bring in potentially hazardous products.
  In response, the U.S. has imposed a blanket tax on all vegetables and fruits entering the U.S. from Canada via air, train, or truck.
  This measure is too restrictive and exclusive. In EC Measures Concerning Meat and Meat Products (Hormones), the WTO Appellate Body held a European ban on beef injected with hormones was too restrictive even though it provided a level of protection higher than the international standard.
  Specifically, it concluded the European measure was not an appropriate response to its scientific evidence and risk assessment.
  

 In this case, Canada argues the U.S.' APHIS AQI fee measure is also not an appropriate response.  A more appropriate and similarly effective response would be to apply AQI fees to individuals and exporters who actually bring vegetable/fruit products, by using generated revenue to expand personnel and monitoring devices.

V. 
The Fuel Export Charge is not contrary to NAFTA 


Articles 314, 315, 604 & 605 or GATT Articles I, VIII and 


XXI.



A. 
The Fuel Export Charge is not contrary to GATT art. I.
           Canada asserts the FEC is not contrary to GATT art. I(1) because Canada is not placing a fee on the fuel, but on the use of its pipeline.  Unlike the U.S.’ AQI fees, Canada is not taxing a like product.



B. 
The Fuel Export Charge is not contrary to GATT VIII.

Canada asserts the FEC meets of the guidelines of art. VIII.  Under art. VIII (a), "All fees and charges… shall be limited in amount to the approximate cost of services rendered and shall not represent an indirect protection to domestic products or a taxation of imports or exports for fiscal purposes.”  Canada meets this aforementioned “service rendered” obligation by only charging nations that transport fuel via its pipelines.



C. 
The Fuel Export Charge is not contrary to GATT XI.

The FEC is not contrary to GATT art. XI charges are not prohibited.  The statutory language is clear: "No prohibitions or restrictions other than duties, taxes or other charges…shall be instituted or maintained." The use of the term "other than" separates duties, taxes, and charges from the general prohibition stated in GATT art. XI.  



D. 
The Fuel Export Charge is not contrary to NAFTA articles 



604, 605, 314 and 315
The FEC is not contrary to NAFTA articles 604 and 605 because it is not applied discriminatorily against the U.S. and does not reduce the proportion of total export shipments.  Art. 604 states no nation may adopt or maintain a duty on the export of any energy or other basic petrochemical goods unless “…adopted or maintained on: exports of any such good to the territory of all other parties; and any such good when destined for domestic consumption.”  The FEC is not discriminatory because it will apply the FEC to any nation transports fuel via the pipeline.  Currently, only the U.S. does so and thus has been the only nation applied the FEC.

In addition, the FEC is not contrary to art. 605 because the FEC does not reduce the proportion of the total export shipments of energy or basic petrochemical goods.  Art. 605(a) states, a member may adopt or maintain restrictions with respect to the export of an energy or basic petrochemical good to another member only if “The restriction does not reduce the proportion of the total export shipments of the specific energy or basic petrochemical made available to other party…" The FEC does not reduce the proportion of total export shipments.  In fact, it does not set any quotas or bans on fuel.
Canada maintains the FEC does not contradict NAFTA art. 314(a)-(b) because the FEC is applied to all nations that use Canada’s pipeline.  In addition, the FEC is not contrary to art. 315(1)(a) because it does not set quotas or bans. 

VI. 
The Fuel Export Charge is justified pursuant to 


the national security and general exception of 


NAFTA and GATT.



A. 
The Fuel Export Charge is justified pursuant to the national 



security exceptions of NAFTA and GATT.
Canada asserts NAFTA art. 607(a) justifies its application of the FEC.  Art.607(a) of NAFTA states, "No party may adopt or maintain a measure restricting…exports of energy or basic petrochemical good…except to the extent necessary to… enable fulfillment of a critical defense contract of a Party."  In the case, the FEC was enacted in part to pay the costs of Canada's “thick border” initiative.  This project is critical to the defense of Canada because it helps secure the large border shared by Canada and U.S.  

Canada also argues NAFTA art. 2102(b) justifies its application of the FEC, because the thick border initiative is necessary for the protection of Canada's essential security interest.  In a world where individuals, not nations, increasingly initiate attacks the U.S. and Canada’s porous border makes both nations exceptionally vulnerable to attacks.    

Finally, GATT art. XXI(c) justifies the FEC because it is a measure taken by Canada necessary to maintain international security.  Specifically, the FEC has been applied to protect the international border of the U.S. and Canada.



B. 
The Fuel Export Charge is justified pursuant to the general 



security exception of NAFTA and GATT.

Canada asserts the FEC is justified under art. XX(g) of GATT (NAFTA 2101 incorporates GATT art. XX(g)).  The U.S. may claim art. XX(g) is not valid because Canada does not require a reduction of domestic consumption.  In response, Canada argues reducing domestic consumption has not been an issue in past Canada-U.S. trade.  In Softwood, the U.S. and Canada agreed to a fee on Canadian timber.
  Importantly, the U.S. did not contest the fact that Canada did not lower its domestic consumption while at the same time applying the export fee.
  As a result, Canada asserts the U.S.’ contention is not valid because in a similar situation the U.S. agreed to a similar fee.

The U.S. may argue it did not agree to the FEC.  Canada strongly disagrees. During the Montebello Summit, both nations issued a joint statement declaring their commitment to a “thick border”.  Both nations benefit from the thick border.  So, it is fair Canada assume that the U.S. is a partner of the initiative. 

CONCLUSION

THEREFORE, we respectfully submit that this Honorable Court adjudge and declare that:

1) The WHTI is contrary to NAFTA Chapters 12 and 16 and GATS;

1) The APHIS user fees are contrary to NAFTA Article 310 and GATT Articles I and VIII;

1) The WHTI is not justified pursuant to the national security exception or a general exception in NAFTA or GATT or GATS; 

1) The APHIS user fees are not justified pursuant to the national security exception or a general exception in NAFTA or GATT or GATS;

1) The Fuel Export Charge is not contrary to NAFTA Articles 314, 315, 604 and 605 or GATT Articles I, VIII and XI; and

1) The Fuel Export Charge is justified pursuant to the national security exception or a general exception in NAFTA Articles 607, 2101, 2102 or GATT Articles XX and XXI
ALL OF WHICH IS RESPECTFULLY SUBMITTED BY
Counsel for Respondent, the Government of Canada (Team #2008-11R).
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