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EDITOR’S NOTES

This issue of the CANADA-UNITED STATES LAW JOURNAL contains the
proceedings of the 2005 Canada-United States Law Institute conference
entitled “Understanding Each Other Across the Largest Undefended Border
in History.” During the two days of the conference, experts from both sides
of the border presented speeches covering topics that ranged anywhere from
agriculture to zebra mussels. I would like to thank all our speakers, first and
foremost, for their excellent contributions.

The publication of this volume presented a unique opportunity for
second-year students, including one student from the University of Western
Ontario School of Law, to be involved in the editorial process. I must extend
many thanks to the people who worked so very hard to make the JOURNAL a
success. It goes without saying that we all fully appreciate the tireless efforts
of Dr. Henry T. King, Jr., and his overwhelming support of the Institute.
Additionally, I want to thank Dan Ujczo, not only for the countless meetings
and consultations that he endured to provide us with the staff we needed to
produce a quality publication, but also for providing me personally with the
kind of advice, support and stability that made my job so much easier.
Further credit goes to Julie Kraus, Dr. King’s devoted Program Coordinator,
and her ability to provide critical materials whenever we needed them. I also
want to thank Melissa Kassier, my Managing Editor, for her continuing
support, her ability to organize things vastly better than myself, and her
super-human levels of patience. And of course, I would be lost without a
competent and enthusiastic staff to help shoulder the burden of providing
sources for our articles. Special thanks go to all of them: Mark Bardwell,
Nadia Barrow, Garret Bien, Chris Chan, Payal Deora, Jerrick Ho, Katharine
Johnson, Chris Kringel, Krista Nielson, Stephen Rodini, Cristopher Sabol,
Alana Salmon, Mayuri Singh, and Mark Siegel.

The citations provided within this volume represent a combination of
efforts from our own staff, and from a number of the speakers themselves.
They should be fully consistent in format to that provided in the BLUEBOOK,
A UNIFORM SYSTEM OF CITATION (18th Edition). We have made every effort
to provide accurate sources for as much material as possible within each
individual introduction and speech. Unfortunately, we are unable to fully
support all of the factual assertions made using the materials available to us,
and any questions regarding the accuracy of facts presented should be
directed to the speakers themselves. This year, we opted not to include
footnotes within the discussion periods following each session’s speeches.
Again, questions of factual accuracy should be directed to the individuals
making those assertions. We appreciate your continued support and
readership, and welcome all comments, questions, praises and concerns.
Thank you.

David B. Greenspan
Editor-in-Chief
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DIRECTORS OF THE CANADA-UNITED STATES 
LAW INSTITUTE

Henry T. King, Jr., the United States Director of the Canada-
United States Law Institute, is a graduate of Yale College and
Yale Law School. A former United States Prosecutor at the
Nuremberg Trials, a former General Counsel of the United
States Foreign Economic Aid Program, as well as a former
Chairman of the Section of International Law and Practice of
the American Bar Association, Mr. King is United States
Chairman of the Joint ABA (American Bar Association) CBA
(Canadian Bar Association) Barra Mexicana Working Group
on the Settlement of International Dispute. He has held the
position of Chief Corporate International Counsel of TRW,
was a founder of the Greater Cleveland International Lawyers
Group, and is a former president of the Cleveland World Trade
Association. He has published over seventy articles on
international legal subjects, including international business
transactions, international arbitration, and Nuremberg related
topics. He is currently Of Counsel to the law firm Squire,
Sanders & Dempsey and Professor of Law at Case Western
Reserve University. He has written a book, entitled THE TWO

WORLDS OF ALBERT SPEER: REFLECTIONS OF A NUREMBERG

PROSECUTOR. Mr. King is a former Chairman and long time
member of the Northern Ohio District Export Council. In June
2002, Mr. King was awarded an honorary degree of Doctor of
Civil Laws by The University of Western Ontario.

Chios C. Carmody is the Canadian Director of the Canada-
United States Law Institute. He is an Assistant Professor of
Law at the University of Western Ontario Faculty of Law, a
position he as held since 1999. He received an Honours B.A.
from the University of Toronto in 1986; another B.A. from the
University of California in 1989; an LL.B. from the University
of Ottawa, where he was editor-in-chief of the OTTAWA LAW

REVIEW. He was subsequently called to the Bars of Ontario
(1994) and New York (1995). He later received an LL.M.
from the University of Michigan in 1997, and an SJD from
Georgetown University in 2000. Professor Carmody clerked
with the Court of Appeal for Ontario and was in private
practice for two years before pursuing his graduate studies. He
was also an editor of THE EMPLOYMENT BULLETIN, published
by Canada Law Book. Currently, Professor Carmody teaches
in the areas of Contracts, International Trade Law and
International Business Transactions.
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SPEAKERS AT THE 31ST ANNUAL CANADA-UNITED
STATES LAW INSTITUTE CONFERENCE

on
UNDERSTANDING EACH OTHER ACROSS THE LARGEST UNDEFENDED

BORDER IN HISTORY

Kevin Brosch is DTB’s attorney partner, specializing in international
and agricultural policy and law. He has served as special advisor on
international trade to the Senate Agricul-ture Committee and as chief
international trade attorney in USDA’s Office of the General Counsel.
Mr. Brosch also practiced international trade and antitrust law with the
Washington firm of Steptoe & Johnson where he represented clients in
the agricultural, electrical, elec-tronic, computer and telephone
industries. He is widely recognized as the foremost expert in
agricultural trade law and acts as outside counsel for DTB clients. Mr.
Brosch is frequently asked to advise clients on domestic farm and
trade-related legislation and their compatibility with international trade
laws and rules.

Ambassador Susan G. Esserman is a partner in the Washington
office of Steptoe & Johnson LLP, where she is chair of the firm’s
International Department. Prior to joining the firm, Ms. Esserman held
four senior-level positions with the Office of the US Trade
Representative (USTR) and Commerce Department during the Clinton
Administration. She was appointed by President Clinton and
confirmed by the U.S. Senate as Deputy US Trade Representative, the
second-ranking official at the USTR, with the standing of
Ambassador. She was responsible for US trade policy and negotiations
with Europe, India, Russia and the former Soviet Union, Africa, the
Middle East and in the WTO. She also held the position of USTR
General Counsel where she played a lead role in devising US litigation
strategy in the critical early years of WTO dispute resolution. Ms.
Esserman also served as the decision maker in literally hundreds of
antidumping and countervailing duty cases as Assistant Secretary of
Commerce for Import Administration. In addition, she played a lead
role in developing comprehensive antidumping and countervailing
duty trade legislation and regulations implementing the WTO Uruguay
Round Agreement. In that capacity, she was the administrator of the
Foreign Trade Zones program. As Acting General Counsel of
Commerce, Ms. Esserman counseled the Secretary of Commerce and
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senior Department heads on a wide range of issues, including trade
laws, regulatory reform, litigation strategy, ethics, Freedom of
Information, congressional reviews and oversight, intellectual
property, and procurement issues. Prior to her government service, Ms.
Esserman was a partner at Steptoe & Johnson LLP where she
specialized in international trade litigation and policy.

The Rt. Hon. Herb Gray, P.C., C.C., Q.C. represented the Federal
riding of Windsor West in the House of Commons from June 1962 to
January of 2002. Mr. Gray has served as Deputy Prime Minister of
Canada; Leader of the Government in the House of Commons and
Solicitor General of Canada; Minister without Portfolio working with
the Minister of Finance; Minister of National Revenue; Minister of
Consumer and Corporate Affairs; Minister of Industry, Trade and
Commerce; Minister of Regional Economic Expansion; and President
of the Treasury Board. He also served as Opposition House Leader
and Leader of the Official Loyal Opposition. While Deputy Prime
Minister, Mr. Gray was also the Minister responsible for the
Millennium Bureau of Canada and the Office of Indian Residential
Schools Resolution. Mr. Gray worked extensively as a Minister and as
an Member of Parliament in the fields of par-liamentary affairs;
economic and industrial development; foreign investment; finance;
con-sumer protection; competition; international trade; Federal law
enforcement; the environment and climate change; and Canada-US
border issues. On January 15, 2002 the Governor General bestowed on
Mr. Gray the title “Right Honourable” making him one of only 16
Canadians to currently hold this title. Mr. Gray is a Companion of the
Order of Canada – the highest desig-nation of the Order of Canada-
bestowed by the Governor General on up to only 165 out-standing
Canadians recognizing their special contribution to Canada. Mr. Gray
is currently Canadian Chair of the International Joint Commission an
organization that deals with trans-boundary water and air issues
between Canada and the United States.

Marcelo Halpern has provided representation and advice to global
“Fortune 100” companies, start-up and emerging growth companies,
domestic and foreign governments, as well as traditional Chicago and
Midwest based companies. His experience includes structuring and
negotiating technology-based strategic alliances and joint ventures;
domestic and international outsourcing transactions; internet
exchanges and marketplaces; software, database and content licensing;



xi

counseling on digital strategy concerns including internet security,
data acquisition, and privacy issues; ISP, ASP, hosting, and software
services agreements; internet advertising and sponsorship agreements;
technology development and co-development transactions; ERP
implementation transactions; private labeling, co-branding, and other
marketing and distribu-tion strategies; venture capital investments; and
mergers and acquisitions involving technology companies or
intellectual property assets. Prior to joining Latham & Watkins,
Marcelo was a partner in the Chicago law firm of Gordon & Glickson
LLC, where he led that firm’s internet and e-commerce practice group.
Mr. Halpern received his B.A. from Wesleyan University in 1985, his
M.B.A. from Columbia University Graduate School of Business in
1992, and his J.D. from Columbia Law School in 1992. Marcelo is a
member of the American Bar Associa-tion (Section of Science and
Technology), the Illinois State Bar Association, the Chicago Bar
Association (Computer Law Committee), and the Computer Law
Association.

Glen Hodgson is the Vice-President and Chief Economist of The
Conference Board of Canada. Mr. Hodgson is responsible for
overseeing the Board’s macro-economic outlook products, tourism,
and custom research. He will also play a key role in enhancing the
Board’s public policy analysis and contribute to The Canada Project, a
three-year program of research and facilitated dialogue that seeks to
improve Canada’s standard of living and its place in North America
and the world. Mr. Hodgson joined the Board in September 2004, after
10 years at Export Development Canada (EDC). He held several
senior positions at EDC, most recently as Vice President and Deputy
Chief Economist. He also spent 10 years with the federal Department
of Finance, primarily in the International Finance and Development
Division. From 1984 to 1988, Mr. Hodgson served as
Advisor/Assistant to the Executive Director for Canada, Ireland and
the Caribbean at the International Monetary Fund. Mr. Hodgson has an
M.A. in Economics from McGill University and also pursued Ph.D.
studies at McGill.

The Hon. Marlene Jennings, P.C., M.P. was first elected to the
House of Commons as the MP for NDG-Lachine in June 1997. She
was re-elected in November 2000 and in June 2004. She is
Parliamentary Secretary (Canada-U.S.) to the Prime Minister and a
member of Privy Council. Ms. Jennings has been Parliamentary
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Secretary to the Solicitor General of Canada and to the Minister for
International Cooperation. She has been a member of numerous
parliamentary committees. She was most recently Vice-Chair of the
Standing Committee on Industry, Science and Technology and Vice-
Chair of the Standing Committee on Public Accounts. Ms. Jennings
was sworn to the Québec Bar Association in 1988. Between 1988 and
1997 she earned almost ten years experience in the area of policing,
first as a member of the Quebec Police Commission and then as
Deputy Commissioner for Police Ethics for the Province of Quebec.
Professionally she has been active at the trade union level and in the
areas of employment equity and communications for women,
aboriginal peoples, and ethnic and racial minorities. With expertise in
public accountability and civilian oversight of law enforcement, Ms.
Jennings has been the recipient of the Jackie Robinson Award for
Professionals, awarded by the Montreal Association of Black Business
Persons and Professionals. Ms. Jennings is the first Black woman from
Quebec to be elected to Parliament in the history of Confederation.

Jon R. Johnson has been a partner at Goodmans since 1982. He
focuses on trade and international trade law. In 1989, he assisted in the
$300 million sale of assets of Catelli Inc. by John Labatt Limited to
Borden, General Foods and Campbell Soup. Jon has been counsel to
the Canadian government on a variety of matters, including border
issues, rules of origin, expropriation and dumping issues under
NAFTA. He continues to advise the government, various industry
associations and clients in both the public and private sectors on
matters involving international trade arising under NAFTA and the
Agreement Establishing the World Trade Organization (WTO). Since
the replacement of the GATT by the WTO, Jon’s work has
increasingly involved advising clients on WTO and NAFTA
requirements. He was first appointed Vice-Consul of Iceland in
Toronto in 1971 and since 1983, he has served as the Consul of
Iceland in Toronto. His work has appeared in the C.D. Howe Institute
Commentary, in publications of the Fraser Institute in Vancouver and
the committee on Canadian law of the International Law and Practice
Section of the American Bar Association. He has a both a B.A. in
Political Science and Economics and an LL.B. from the University of
Toronto, and an LL.M. from Osgoode Hall.

Navin Joneja practices international trade law and competition
(antitrust) law at Blake, Cassels & Graydon LLP in Toronto, Canada.
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His practice encompasses a variety of international trade business
regulation issues, including: domestic, NAFTA and WTO trade
disputes; foreign investment reviews; international trade agreements
and negotiations; economic sanctions and other business compliance
measures. Navin’s practice also includes a wide range of competition
issues, such as those that arise in the context of mergers, joint ventures
and other types of strategic alliances. Navin also counsels clients
concerning potentially anti-competitive business practices such as an
abuse of dominant position, refusal to deal, or exclusive dealing, as
well as the conspiracy and related provisions of the Canadian
Competition Act. Prior to joining Blakes, Navin practiced in the areas
of international trade and business regulation for a number of years in
Washington, DC, where he was closely involved in, among other
matters: the Canada-U.S. Softwood Lumber dispute, numerous other
anti-dumping and anti-subsidy cases, and export compliance matters
for a variety of industries. Navin holds a B.A. from the University of
Western Ontario (1993), an LL.B. from the University of Toronto
(1996) and an LL.M. from New York University School of Law
(1999). He is a member of the Bar in Ontario, Canada (1998) and
New York, U.S.A. (2000). Navin has published numerous articles in
the fields in which he practices.

Theodore W. (“Ted”) Kassinger served as Deputy Secretary of the
U.S. Department of Commerce, a position to which he was nominated
by President George W. Bush in February 2004 and appointed in July
2004. Previously, Mr. Kassinger was nominated and confirmed by the
U.S. Senate as the General Counsel of the Department. He served in
that capacity from May 2001 until assuming his current position. As
Deputy Secretary, Mr. Kassinger serves as the Department’s chief
operating officer, with responsibility for the day-to-day management
of its approximately $5.8 billion budget, 13 operating units, and
40,000 employees. As Deputy Secretary, Mr. Kassinger supports
Secretary of Commerce Donald L. Evans in carrying out these
Department responsibilities and other Departmental policy and
operational objectives. Prior to joining the Bush Administration Mr.
Kassinger practiced law with the multinational law firm, Vinson &
Elkins, L.L.P., from 1985 to 2001. His law practice focused mainly on
the fields of international trade and business law, and transnational
disputes resolution. Earlier in his career, Mr. Kassinger served as an
attorney for the U.S. Senate Committee on Finance, the U.S.
Department of State, and the U.S. International Trade Commission. A
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native of Atlanta, Georgia, Mr. Kassinger received his B.L.A. from the
University of Georgia School of Environmental Design (1975) and his
J.D. from the University of Georgia School of Law (1978).

Jack Lessenberry, a full-time member of the journalism faculty at
Wayne State University, is or has been a writer for national and
regional publications including VANITY FAIR, ESQUIRE, THE NEW

YORK TIMES, THE WASHINGTON POST, and THE BOSTON GLOBE. He is
also a contributing editor and columnist for HOUR DETROIT

MAGAZINE, THE METRO TIMES, THE TRAVERSE-CITY RECORD EAGLE

and THE TOLEDO (OHIO) BLADE, and formerly for THE OAKLAND

PRESS and the Heritage Newspaper Group in Wayne and Washtenaw
counties. Mr. Lessenberry is also a former foreign correspondent for
and executive nation editor of THE DETROIT NEWS, during which time
he reported from more than 40 countries. He has also worked for other
newspapers in Michigan, Tennessee and Ohio, and served as the
Editor-in-Chief of both DETROIT MONTHLY and CORPORATE DETROIT

magazines. He was also editorial vice-president of Hometown
Communications Network, a group of 66 small newspapers in the
Midwest, until that company was sold to Gannet in March 2005. He is
WJBK-TV’s regular political analyst, and also does regular
commentary on WDET-FM, Detroit’s public radio station, occasional
analysis for two other television stations in Detroit, and won a
National Emmy award in 1995 for one of two Frontline documentaries
he helped report and produce on Dr. Jack Kevorkian. Mr. Lessenberry
was named Journalist of the Year in 2002 by the Metropolitan Detroit
Chapter of the Society of Professional Journalists. He has a master’s
degree in Journalism and East European studies from the University of
Michigan.

David J. Manning was elected Senior Vice President of Corporate
Affairs of KeySpan Energy in April 1999. Mr. Manning is the Senior
Officer reporting to the Chairman, with responsibility for Public
Affairs, Government Relations, internal and external communications,
community development and altruism, corporate brand strategy, and
environmental policy and operations. Before joining KeySpan Energy,
Mr. Manning had been President of the Canadian Association of
Petroleum Producers (CAPP) since 1995. From 1993 to 1995, he was
Deputy Minister of Energy for the Province of Alberta, Canada, the
source of approximately 14 percent of U.S. natural gas demand. From
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APRIL 15, 2005

INTRODUCTION AND HISTORY OF THE CANADA-UNITED
STATES LAW INSTITUTE

Sidney Picker, Jr.

I am Sidney Picker, Jr., an emeritus professor of the faculty at Case West-
ern Reserve Law School. I am also Chair of the Canada-United States Law
Institute’s Advisory Board as well as the Institute’s founder and initial U.S.
Director. As such, one of my tasks is to welcome you to this, the 29th Anni-
versary Annual Conference of the Institute, on “UNDERSTANDING EACH
OTHER ACROSS THE LARGEST UNDEFENDED BORDER IN
HISTORY,” and, briefly, to indicate the origins and activities of the Canada-
United States Law Institute.

Many of you are already familiar with descriptions of the Institute’s pro-
grams, enshrined regularly in the first few pages of the annual issue of the
Canada-U.S. Law Journal. Hence, this year, I thought I would vary my in-
troduction slightly by focusing not so much on a description of the traditional
Institute programs but rather to tell you why the Institute came into existence
in 1976. This may help explain how it took the form it did. Furthermore, to
the extent some of the original reasons for the Institute’s establishment may
no longer be applicable while new challenges it may address have meanwhile
emerged, the Institute’s current form may warrant modification. It is my
goal in this introduction, therefore, to provide some sense of historical per-
spective with a view not only to provide better understanding of traditional
Institute activities but also to offer a basis for Institute members and friends
to consider possible future programs so that the Institute can better adapt to
and meet 21st century needs.

That historic perspective requires a brief statement of my personal back-
ground. Thirty-six years ago I was engaged as the first full-time international
law faculty member at the Case Western Reserve Law School. My profes-
sional qualifications for the position included a conventional academic
grounding in public international law together with substantial professional
experience with both global and Pacific Basin international trade. None of it
indicated any expertise, experience, or even knowledge of Canada-U.S. or
North American affairs. Mine was a bicoastal and overseas background
(raised in California, and educated and employed only on both coasts or
abroad), and coming to Case Western Reserve in Cleveland (America’s pre-
sumed heartland) was a new geographic and cultural experience for me.
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Hence, when in 1973 I was asked by the American Society of Interna-
tional Law (ASIL) to organize a regional conference in Cleveland on what-
ever subject I selected, I chose as a topic a subject which seemed at the time
appropriate to Cleveland if not to me. Recognizing Cleveland as a border
(some would say north coast) city, that inevitably meant a topic related to the
other side of that border, Canada - a country about which, like many Ameri-
cans, I knew little beyond the Mounties and Sigmund Romberg’s Rose
Marie.

In 1973 Canada had a consulate in Cleveland, so with the help of that of-
fice and Canada’s embassy in Washington, I hobbled together a conference
on Canada-U.S. Energy Development. To my astonishment, the conference
was a sufficient success that the following year the ASIL asked for another.
Again I picked a Canadian-American topic, this time “Trade.” Again, the
Canadian government through its Consul and Embassy helped. This confer-
ence was an even bigger success as, out of the closet came both a core of
interested academics from both sides of the border as well as Canadian and
American private and government lawyers and business types whose profes-
sional careers, either directly or indirectly, revolved around the Canada-U.S.
relationship.

After two years and two conferences, it finally occurred to me to investi-
gate further about Canada. I discovered that while many American law
schools had foreign studies programs of all kinds - European legal studies,
Asian and African legal studies, Socialist legal studies (remember, it was
1975), covering practically every corner of the earth, none had a Canadian
legal studies program. Even more interesting, I began to look at Canadian
law schools, and while they too had begun to establish foreign studies pro-
grams including everywhere from the more predictable Britain and France to
the then more exotic East Africa, none had a developed U.S. legal studies
program. All this notwithstanding the fact statistics uniformly indicated that
with respect to everything from trade and investment to tourist traffic and
strategic defense cooperation, each country was the other’s most significant
partner. Yet except for those few professionals in the closet who serviced
this partnership, few Canadians and virtually no Americans seemed aware of
the relationship. For example, an overwhelming majority of the Case legal
community, when asked who America’s biggest or most significant trade,
investment, or strategic defense partner was, identified either the UK, the
then EEC (now EU), Japan, or even Mexico, but never Canada.

A further investigation indicated that this lack of awareness at Case was
mirrored throughout North America where there were virtually no bi-national
legal studies programs in either U.S. or Canadian law schools. However,
this omission was less true in other academic disciplines which found orga-
nized voice in the Association for Canadian Studies in the United States
(ACSUS), a U.S. based nonprofit organization which monitored Canadian
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studies programs throughout the U.S. ACSUS membership and activities
included programs in history, economics, medicine, math, architecture and
engineering, music and art - virtually every significant discipline and profes-
sion except law. It followed, therefore, that the whole legal relationship un-
derpinning the Canada-U.S. partnership was in the closet.

It seemed, however, that law should be pedagogically the most logical
and inevitable discipline for Americans and Canadians. To begin, even if no
law school reflected any awareness of it, there nevertheless had to be an in-
ternational legal foundation for the management of the multifarious eco-
nomic, social, political and cultural relationships between the two countries.
Furthermore, there was a logical “comparative law” component, both as a
source of jurisprudential learning, to see how another country legally ad-
dresses similar social, political, economic or cultural issues (the point of U.S.
Supreme Court Justice Ginsberg’s address to the American Society of Inter-
national Law in 2005), and also as an extraterritorial factor. With all that
interaction, each country’s legal system inevitably impacts the others. Fur-
thermore, the comparison of each with the other made significant sense since
they shared not only the social, political, economic and cultural issues each
legal system addressed, but the two legal systems were sufficiently similar to
make comparative study readily accessible and understandable. Both are
common-law based with some civil law input, both rest on constitutional
principles, and both are federated societies. By taking advantage of the simi-
larities while examining the differences, significant insights into one’s own
legal system would become readily apparent. Hence, it seemed almost “mal-
teaching” to ignore all the Canada-U.S. legal relationship.

It was in this context that the concept of a Canada-U.S. Law Institute
evolved. By now more sensitive to Canadian feelings about the U.S. ele-
phant next door, and anxious to avoid even the appearance of Yankee pa-
tronization, I rejected the idea of a “Canadian Legal Studies” program at
Case and instead opted for a more co-equal “Canada-U.S. Legal Studies”
program to be run jointly by a Canadian and an American law school. For
that reason the Institute took the form of an agreement between the universi-
ties of the 2 law schools rather than a separate legal personality which could
only come into formal existence under the national incorporation laws of one
or the other country. For better or worse, that became the framework for the
Institute, and, after exploratory talks with a number of Canadian law schools,
the school which finally agreed to co-partner the Institute with Case was the
University of Western Ontario. For administrative purposes each law school
adopted as its own the curriculum and faculty of the other in order to mini-
mize costs and more smoothly operate the contemplated programs. Govern-
ance was left to the two faculties under the guidance of twin co-directors, one
at each law school, who operated in consultation with each other and pursu-
ant to faculty supervision. Funding support came from both sides of the
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border, and because the Institute then avoided legal personality, financial
donations were channeled through the two Universities.

Though seen primarily as pedagogical (that is, for the benefit of the two
law school communities for the purpose of teaching, scholarship, and publi-
cation), with the help of Henry King, who was then International Corporate
Counsel at TRW, Case and Western Ontario very quickly understood that a
law school-based academic institute of this kind could also serve the private
and public bars of both countries by providing fora for the exchange of in-
formation and ideas as well as the promotion and development of structures
and machinery to better explore and manage the unique Canada-U.S. rela-
tionship.

Even the name of the Institute was carefully chosen. First, to my mind,
the word “Institute” carried not only academic cache, but more important, it
connoted commitment to institutionalized permanence. Merely calling it a
“program” might make it easier to abandon at the first sign of stress. And
stress, certainly in the break-in stage, with two law schools jointly operating
such a program, was inevitable. Hence, to survive the rough patches, like a
marriage, the word “Institute” bound each of the two schools to resolve
rather than withdraw from problems.

We further concluded that the name also needed to include the words
“Canada-United States.” They are descriptively accurate, but more impor-
tantly, by starting with those words we were more likely to be readily acces-
sible to and discoverable by anyone seeking directory or other access to such
an organization. And the word immediately following “Canada-United
States” needed to be “Law” (to distinguish the Institute from all those then-
existing Canada-US relationships” in business, science, the arts, was “Law.”

It was in this context that the Institute was launched in 1976. Within the
classrooms we devised everything possible to maximize the opportunity for
effective comparative law. Faculty members would be encouraged to single
out and call on the exchanged students for the other country’s approach to
whatever the subject of the day was, thereby making them stand out so that
the “host” students in the class would be exposed to a alternate legal ap-
proach. Faculty members at each law school would also be encouraged to
invite their counterparts from the sister school’s faculty for several days of
guest lectures, both as another way to expose students to the other country’s
legal solutions, and also to promote the building of a relationship between
faculty members for research and teaching purposes. Semester-long faculty
exchanges were also established. Thus, for example, a CWRU professor
taught a comparative corporate governance course at UWO; Tax professors
from UWO and CWRU jointly established and taught a Comparative Tax
Policy seminar. A CWRU Constitutional law faculty member developed a
Comparative Constitutional course. CWRU Prof. Lewis R. Katz was
awarded an Institute grant to research and write an article for the newly es-
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tablished Canada-U.S. Law Journal on a comparison of police practices with
and without the exclusionary rules of evidence. In sum, the concept was to
touch as many law disciplines affecting Canada and the U.S. as well as their
relationships as possible, including public policy, commercial law, corporate
governance, criminal law, civil rights, environmental and health regulation,
insurance, and so on.

Outside the classroom but within the law school framework, the Institute
offered students bi-nationwide an additional opportunity to partake of Can-
ada-U.S. activities when the Institute became the organizing host for the Ni-
agara International Moot Court Competition, a simulated World Court moot
but always involving a hypothetical problem between the U.S. and Canada.
At least a score of law schools in both countries take part every year.

Focusing on the developing international and domestic law affecting the
Canada-U.S. relationship in a variety of legal disciplines while simultane-
ously reaching out to serve the practicing and public sector bars in both coun-
tries, we introduced conferences and symposia. Though not as extensive as
the current Annual conference, these conferences and symposia were held
throughout the academic year, and they were held not only in London and
Cleveland (the homes of the two partner law schools) but also in third cities,
beginning in 1982 with a Contemporary Tax Issues conference held in To-
ronto. The conferences then focused on a broad spectrum of public as well
as economic law issues. Of these, perhaps the most significant was 1980’s
conference on a Comparison of the Role of the Supreme Court in Canada and
the United States which brought together in a public conference format, for
the first time, members of the two courts (Canada’s Hon. Brian Dickson and
America’s Justice Potter Stewart).

In the early ‘80s CWRU’s Prof. Ronald Coffey organized the Institute’s
first three day in-depth interactive conference format with participant-
prepared materials supplied to attendees well in advance in order to assure
preparation and hence, active participation. So successful was that model
that, when Henry King retired as TRW’s International Corporate Counsel
and joined CWRU to succeed me as U.S. director, he established it as the
basis for an Annual Conference held at the same time every year. The an-
nual conference focuses on the economic relationship between the two coun-
tries, and so successful has Prof. King’s Annual Conference format been that
it is today the core Institute activity with participants and attendees coming
from industry, the bar, and government offices throughout the U.S. and Can-
ada.

In the intervening 29 years the Institute’s programs have ebbed and
flowed as we have ironed older wrinkles and uncovered others not apparent
in 1976. It has grown, and it must continue to grow and adapt to the 21st
century times in which it now finds itself. As the Institute approaches its
30th year its Advisory Board of Directors is currently reviewing the Insti-
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tute’s mission, activities and structure with a view to recommending modifi-
cations necessary to allow it to build on its success in the 20th century. And
when you come next year - and Henry King already has that planned - we
expect to inaugurate an Institute prepared to take us well into this new cen-
tury.

The Institute owes a debt of gratitude to many individuals and organiza-
tions who have supported its various activities during the past 29 years, both
financially and intellectually. Included are the Canadian Embassy in Wash-
ington, D.C. as well as the Canadian Consulates General, first in Cleveland,
Ohio, and later, after that office was closed, in Detroit, Michigan. In addi-
tion, private nonprofit institutions in both countries have contributed gener-
ously since the Institute’s establishment. These include the William H. Don-
ner Foundation, the Gund Foundation, the Cleveland Foundation, the Richard
G. Ivey Foundation, and the Ontario Bar Foundation.

As the founder of this Institute, I in turn owe a particular debt to the per-
son I am about to introduce, Prof. Henry King, the current U.S. Director of
the Institute who at the time of the Institute’s founding, was International
Corporate Counsel at TRW and the principal person who offered me the
guidance and advice essential to launching the Institute.

Prof. King’s background, as you all know, is extraordinary. He began his
legal career by serving on the prosecuting team at the Nuremberg War
Crimes Trials in Germany after World War II, about which he wrote and
published “The Two Worlds of Albert Speer,” published by University
Press. His interest in international human rights is ongoing, and he is regu-
larly called on to lecture publicly on his Nuremberg experiences as well as
his insights on the development of international law designed to protect hu-
man rights.

His post-Nuremberg career led him into an international corporate prac-
tice where he played a significant public affairs role. He has served as
Chairman of the Section of International Law and Practice of the American
Bar Association as well as U.S. Chairman of the Joint American Bar Asso-
ciation-Canadian Bar Association (ABA-CBA) Working Group on the Set-
tlement of International Disputes between Canada and the United States.
More recently, he served as U.S. Chair of the Joint American Bar Associa-
tion-Canadian Bar Association-Barra Mexicana Working Group on the Set-
tlement of International Disputes.

It is a great pleasure for me therefore to present to you the U.S. Director
of the Institute, Henry King.
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2005 CONFERENCE INTRODUCTION

Dr. Henry T. King, Jr.

Well, Sidney, that was just a great background on what we are doing. And
you are the one who knows it because you started it. We have styled this
year’s annual conference as the Canada-U.S. Law Institute Conference, Un-
derstanding Each Other Across the Largest Undefended Border in History.
By this, we mean to explain each other’s position on issues, which may be
divisive between us.

We also want to ensure that Canadian and U.S. perspectives on common
problems are understood. We will start off with a session on Canada-U.S.
approaches to free trade agreements. Our speakers will be Ambassador Susan
Esserman, a former deputy U.S. trade representative, and Simon Potter of
Canada. Mr. Potter is a former president of the Canadian Bar Association.

Canada and U.S. approaches to particular trade sanctions may be differ-
ent. In our next session, we will be looking at these variances and the con-
flicts that may arise between the two countries because of them. Here Rick
Newcomb, who formerly headed the U.S. Treasury’s Foreign Assets Control
Division, and Navin Joneja of Canada will be our speakers.

Our luncheon session will be Beyond NAFTA: A New Partnership for
Common Security and Prosperity in North America. Here we are, indeed,
fortunate to have Ted Kassinger, who is Deputy U.S. Secretary of Commerce
as our speaker.

After lunch, we will be looking at Canada and U.S. approaches to trade
and agriculture. Our speakers will be James McLandress, who is General
Counsel to the Canadian Wheat Board, and Kevin Brosch, a Washington
lawyer, well versed in international and agricultural trade matters.

Canada and U.S. approaches to the movement of people will be the sub-
ject of our late afternoon session on day one of the conference. We shall rely
on Ellen Yost of Fragomen, Del Rey, Bernsen & Loewy of New York, and
Catherine Sas of Vancouver to enlighten us on these approaches.

Our evening session on day one of the conference will be devoted to U.S.
and Canada media approaches to Canada-U.S. trade issues. In the U.S., cov-
erage of these issues is relatively limited, while in Canada, just the reverse is
true. Jack Lessenberry of Wayne State University, formerly with the NEW

YORK TIMES and the DETROIT FREE PRESS and currently ombudsman for
THE TOLEDO BLADE together with Barrie McKenna of the TORONTO GLOBE

AND MAIL will be our speakers for this session.
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We will open day two of the conference with a session on Canada and
U.S. approaches to the evolving North American energy relationship in the
aftermath of the 2003 electricity blackout. Here we will be dealing with two
approaches to handling this issue, namely, market forces and Government
regulation.

An overriding issue that both Canada and the U.S. face is that of
healthcare. In the second session of day two, we will be looking at how the
Canadian and U.S. political, regulatory, and legal systems impact healthcare.
This is a complex subject, and we are, indeed, fortunate to have Jon Johnson
of Canada, and Ted Theofrastous of The Cleveland Clinic Foundation to deal
with this issue.

Our luncheon session on day two of the conference will be Canada and
U.S. Approaches to the Great Lakes-Environmental and Economic Aspects.
Here we are, indeed, fortunate to have Herb Gray, the Canadian Chair of the
International Joint Commission as our speaker. Mr. Gray is a former Deputy
Prime Minister of Canada.

Our afternoon session will deal with Canada and U.S. approaches to
cross-border sales of pharmaceuticals. This has been a controversial area, and
we are pleased to have Sara Rosenbaum of George Washington University
Medical Center School of Public Health and Health Service, together with
Jennifer Orange of Torys, LLP as our speakers.

In our late afternoon session, we will be tackling another controversial
subject. We have styled this session as Canada and U.S. Approaches –
Outsourcing, Offshoring, Nearshoring, Legal Aspects, Possible Conflicts,
Economic Impact, and Job Effects. On these issues, we will be looking to
Marcelo Halpern of Latham & Watkins, and Glen Hodgson of the Confer-
ence Board of Canada for amplification.

The climax session, which is set for the evening of day two of the confer-
ence, will involve a look into the future. Marlene Jennings, the Prime Minis-
ter’s Parliamentary Secretary for U.S.-Canada Relations and a member of the
Privy Council will be our guide. Here she will be looking at the future of this
evolving special Canada-U.S. relationship, new dimensions, possible future
progress and concerns, differing approaches to our common values and expe-
rience in the law, the democratic process, et cetera.

Let’s start now. Dick Cunningham of Steptoe & Johnson is our presider
for our first session, and I will turn the microphone over to him now. Dick,
the floor is yours, and I will get off the stage.
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SESSION 1: CANADA AND U.S. APPROACHES TO FREE
TRADE AGREEMENTS.

INTRODUCTION

Richard O. Cunningham

Welcome all of you to this first session. I must say this is an appropriate
and single laterally contentious issue to start off this conference. When I
started doing trade law some 30 years ago – oh, God, it is more than that –
we didn't have free trade agreements. Now they are proliferating.

Are they a good thing? Do they support or hinder the move toward freer
trade globally in the WTO? Do they work well? I suspect you could have had
two subtitles to this program. You could have had “Free Trade Agreements:
Moving Toward a World of Freer Trade,” or you could have had “Free Trade
Agreements: A Case Study in Entropy.”

Entropy is that doctrine of physics, which holds there is a tendency of any
system to move from a state of order to a state of disorder.1 I take the latter
subtitle myself, but we will hear some views strongly held by the two par-
ticipants here.

We are going to start with Ambassador Susan Esserman. I take great pride
in saying she is my partner. She formerly essentially ran the trade establish-
ment of the United States Government in the Clinton Administration, having
held essentially every important trade post that you can hold. And she has I
can tell you strong views on these issues.

1
See The Columbia Electronic Encyclopedia, (6th ed., Columbia University Press 2003),

available at http://www.answers.com/topic/entropy (defining “entropy”).
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U.S. SPEAKER

Ambassador Susan G. Esserman
†

Thank you, Dick.
It is a pleasure to be here for the first time at the Canada-U.S. Law Insti-

tute. I just want to say how impressed I am by the rich and diverse array of
programs that you put together, Henry.

I’d like to begin with a bit of a historical perspective to put in context The
United States-Canada relations and the U.S. perspective on free trade agree-
ments. I want to begin with the observation that the U.S. approach to free
trade agreements over the years, including today, has been heavily influenced
and shaped by our experience with the passage and the aftermath of the
NAFTA agreement.

It is fair to say that the NAFTA agreement was a watershed event in terms
of ours and even other countries’ approaches to trade policy and free trade
agreements.1 I’d like to begin with the U.S. side of the equation. NAFTA

† Ambassador Susan G. Esserman is a partner in the Washington office of Steptoe &
Johnson LLP, where she is chair of the firm’s International Department. Prior to joining the
firm, Ms. Esserman held four senior-level positions with the Office of the US Trade Represen-
tative (USTR) and Commerce Department during the Clinton Administration. She was ap-
pointed by President Clinton and confirmed by the U.S. Senate as Deputy US Trade Represen-
tative, the second-ranking official at the USTR, with the standing of Ambassador. She was
responsible for US trade policy and negotiations with Europe, India, Russia and the former
Soviet Union, Africa, the Middle East and in the WTO. She also held the position of USTR
General Counsel where she played a lead role in devising US litigation strategy in the critical
early years of WTO dispute resolution. Ms. Esserman also served as the decision maker in
literally hundreds of antidumping and countervailing duty cases as Assistant Secretary of
Commerce for Import Administration. In addition, she played a lead role in developing com-
prehensive antidumping and countervailing duty trade legislation and regulations implement-
ing the WTO Uruguay Round Agreement. In that capacity, she was the administrator of the
Foreign Trade Zones program. As Acting General Counsel of Commerce, Ms. Esserman
counseled the Secretary of Commerce and senior Department heads on a wide range of issues,
including trade laws, regulatory reform, litigation strategy, ethics, Freedom of Information,
congressional reviews and oversight, intellectual property, and procurement issues. Prior to
her government service, Ms. Esserman was a partner at Steptoe & Johnson LLP where she
specialized in international trade litigation and policy.

1
See John Audley, Political Leverage and Access to Trade Monopolies, Asia Pacific

Policy Program at the John F. Kennedy School of Government, Harvard University, (forth-
coming 2005), http://www.ap.harvard.edu/mainsite/papers/tne/audley/audley.html.
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remains – in terms of the scope of the subjects covered – the most compre-
hensive free trade agreement that the U.S. has ever negotiated.2 In part in
response to the negative reaction arising from NAFTA, the U.S. Government
has scaled back the coverage in subsequent free trade agreements. All of you
can think of one of the most prominent examples: the Chapter 19 panel proc-
ess was never included in any subsequent free trade agreements,3 and there
are certainly other examples.

Second, as you recall, NAFTA – specifically the agreement with Mexico
– was the first trade agreement that we had negotiated with a developing
country with substantially lower wages and living standards than in the
United States.4 And there was huge concern at the time that an agreement
with a country with such different standards would very much adversely af-
fect certain industries, especially labor-intensive industries,5 and of course,
this concern was magnified because Mexico was on our border.6

Thus, there was intense concern among certain constituent groups that
these agreements would lead to a race to the bottom in terms of wages and

2
See Testimony Before the Subcomm. on Trade of the H. Comm. on Ways and Means:

Hearing on the Free Trade Area of the Americas, 105th Cong. (1997) (statement of Jeffrey J.
Schott, Senior Fellow, Institute for International Economics), available at

http://waysandmeans.house.gov/legacy/trade/105cong/7-22-97/7-22scho.htm.
3

See generally Duties And Dumping: What’s Going Wrong With Chapter 19?, The Cana-
dian-American Bus. Council and the Center for Strategic and Int’l Studies, n. 29 (2004), (cit-
ing the following documents in this footnote as subsequent agreements that omit Chapter 19
provisions); see also, Statement on How the U.S.-Singapore Free Trade Agreement Makes

Progress In Achieving U.S. Purposes, Policies, Objectives, and Priorities, House Ways and

Means Committee Report (2005), (“The FTA does not address antidumping or countervailing
duty issues.”); see also J.F. Hornbeck, The U.S.-Chile Free Trade Agreement: Economic and

Trade Policy Issues (2003), at CRS-11 (stating that Chile wants to address U.S. antidumping
laws in the free trade agreement), at CRS-16 (“In an unanticipated outcome, no chapter on
trade remedies was included [in the FTA], hence there would be no expected change to the
antidumping and countervailing duty options currently available to both countries.”).

4
See Raymond J. Ahearn, US Department of State, Trade and the Americas, CRS Issue

Brief for Congress (2003), at CRS-11 (“It is the first free trade agreement that the United
States entered into with a lower-wage and lower-income developing country.”).

5
See generally Mary E. Burfisher, Sherman Robinson & Karen Thierfelder, The Impact of

NAFTA on the United States, 15 J. OF ECON. PERSPECTIVES 124, 125 (Winter 2001) (“Oppo-
nents [to NAFTA] voiced a number of concerns, focusing on the impact of the agreement on
U.S. labor markets.”); see also Gary Clyde Hufbauer, Reginald Jones, & Jeffrey J. Schott,
North American Labor Under NAFTA, INST. FOR INT’L ECON. (2002), at 17-18 (acknowledg-
ing Mexican child labor practices); see also Jeremy Brecher, NAFTA: Right or wrong? It

will send jobs across the border, CHICAGO TRIBUNE, Sept. 27, 1993, at N15 (rebutting
widely-held concerns that “low-wage Mexican labor will victimize millions of high-paid
American workers.”).

6
See Jobs And Pollution Are On The NAFTA Agenda, L.A. TIMES, March 16, 1993, at

D2.
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living standards.7 As a result, the NAFTA agreement, both preceding and
following its passage, changed the dynamic in the United States on trade. It
brought greater public attention to trade in general and to the FTA discus-
sions in particular.

Second, this debate led to the participation of a broader range of interests
than had been involved previously in the trade negotiation process. Begin-
ning with NAFTA, and ever since, there have been environmental, labor,
human rights, and other stakeholders routinely participating in the free trade
agreement debate.8

Third, both the increased public scrutiny as well as this broader array of
actors participating in the process forced a certain degree of transparency that
had never previously existed, and that changed the dynamic in the United
States.9

And, of course, the differences in the living standards between Mexico
and the U.S. led to the need to address labor and environment to some degree
in every trade agreement since.10 But, more fundamentally, the NAFTA ex-
perience very much affected our thinking about the choice of the next logical
free trade agreement partner.

Finally, long memories and perceptions from the NAFTA debate often in-
fluence, I might say often irrationally, the responses, particularly of members
of Congress on current free trade agreements. House members today rou-
tinely claim that their opposition to CAFTA and other agreements stems
from the so-called “broken promises” from the NAFTA debate.11

But now I want to turn to the foreign side, because we can see in retro-
spect that the NAFTA agreement served as a triggering event for other coun-
tries’ thinking about free trade agreements. In other words, NAFTA
prompted other countries to launch and conclude their own free trade agree-
ments with non-U.S. partners.12

Following NAFTA, Europe, Canada, – and especially Mexico, moved
ahead relatively rapidly in pursuing free trade agreements, while the U.S.

7
See Steve Arnold, NAFTA for and against, HAMILTON STAR, Aug. 27, 1993, at T4 (ex-

pressing concerns that “NAFTA will be the start of a downward spiral.”).
8

See Susan Ariel Aaronson, Can Corporations Safeguard Labor and Human Rights?,
YALE GLOBAL ONLINE, June 24, 2004, http://yaleglobal.yale.edu/display.article?id=4131.

9 Michael C. McClintock, Sunrise Mexico; Sunset NAFTA-Centric FTAA – What Next and

Why?, 7 SW. J. L. & TRADE AM. 1, 57 (2000).
10

Id. at 54-55; see also Joseph Kahn, Clinton Shift on Trade: ‘Wake-Up Call,’ N.Y.
TIMES, Jan. 31, 2000, at A6.

11 Jane Harman, False Claims for Free Trade, Again, DAILY BREEZE, March 29, 2005, at
A13.

12
See Guy Poitras, The Potential for U.S. Economic Dominance, 6 NAFTA: L. & BUS. REV.

AM. 389, at 393 (2000) (discussing U.S. power in the Americas); see also Alejandro Reuss,
The ABCs of “Free-Trade Agreements,” DOLLARS AND SENSE, Feb. 28, 2001, at 24.
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was constrained to move due to the lack of political consensus on free trade
agreements, in part, arising from the political fallout from the NAFTA.

It may interest you to know that even during this fallow period in the 90s
when the U.S. did not have fast track authority, a number of countries around
the world continued to aggressively seek free trade agreements with the
United States. I don’t think this fact is very well known because it was al-
ways thought that no one could ask if we had no fast track authority, but the
contrary is true.

There was disagreement in the Clinton Administration for a variety of
reasons about the wisdom of pursuing such agreements. Most interestingly,
certain free trade – indeed, the most ardent free trade -- advocates in the Ad-
ministration opposed pursuit of FTAs with such countries as Singapore, Aus-
tralia, and New Zealand.

They opposed pursuit of these FTAs because they felt the benefits were
insubstantial because of the small size of the trading relationships. In 2000,
concerned about free trade agreement movement around the world and frus-
trated with the paralysis in the WTO, the Clinton Administration did move
ahead with the Jordan Free Trade Agreement13 and launched negotiations
that would ultimately lead to the Chile and Singapore agreements.14

But as everybody knows, there is no question that during the Bush Ad-
ministration, the emphasis has been very different, and free trade agreements
have been the vehicle of choice to promote a trade liberalization agenda.15

The approach, founded on the competitive liberalization theory advanced
by Ambassador Zoellick, is based on the belief that aggressive pursuit of
bilateral free trade agreements will spur competition among countries to lib-
eralize trade at the bilateral and regional level, and most importantly, in
WTO agreements.16 I think the jury is out on that point in terms of whether or
not aggressive FTA pursuit really does and has led to more rapid movement
in the WTO.

13 Karissa Taylor Kovner et al., International Legal Developments in Review: 2000 Public

International Law, 35 INT’L LAW. 659, 699 (2001).
14

See Gillian Tett, Asian Ambition: Frustration with Deadlock at the World Trade Or-

ganisation and a Fear of Becoming Isolated have Prompted Pacific Rim Nations to Seek Secu-

rity in Regional Free Trade, says Guy de Jonquieres, FIN. TIMES U.K., November 28, 2000, at
24.

15
APEC, U.S. Committed to Advancing Doha Trade Talks, USTR Says, DEP’T ST. DOC.,

Nov. 19, 1989.
16

See Outcome of Summit of the Americas and Prospects for Free Trade in the Hemi-

sphere: Hearing Before the Subcomm. on Trade of the H. Comm. on Ways and Means, 107th

Cong. (2001) (statement of Robert B. Zoellick, United States Trade Representative, Office of
the United States Trade Representative); see also U.S. Trade Rep. Office, The President’s
Trade Policy Agenda (2005), (referencing competitive liberalization theory).
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But this whole rationale was seen to have much greater force in 2003, fol-
lowing the difficulties that everybody experienced in the WTO Cancun meet-
ing in September 2003. You will recall that Ambassador Zoellick was very,
very explicit about the use of free trade agreements following the collapse in
the WTO negotiations. He indicated he would consider the cooperative ap-
proaches of countries in the WTO in selecting free trade partners and in or-
dering his priorities.17

No question that the Bush Administration accelerated free trade agree-
ment negotiations. This agenda was seen as an important way to make up for
ground lost during the period of time in which the U.S. was constrained to
move forward due to the lack of fast track or trade promotion authority.

And finally, the U.S. sees itself as having greater leverage in bilateral free
trade agreements to secure its interests. It is believed that the provisions that
are negotiated, particularly in some of the newer agreement areas, like serv-
ices, can serve as models for the WTO negotiations. So that is the rationale
for what is going on today.

There are two overriding factors that affect both the choice of free trade
partners in the United States as well as the content and the level of ambition
of the free trade agreements that are negotiated; first, the need to secure a
majority vote in the House of Representatives, where the trade votes are so
difficult. This influences the available choices for free trade agreements.

I think people sometimes forget this and think that once we have secured
fast track, that the political issues on FTA are muted. But with or without fast
track, the need to secure 218 votes is the overriding determinant, which
makes the U.S. different than other countries with parliamentary systems or
self-implementing agreements.

This, in turn, has led the United States to select countries as FTA partners
with relatively small volumes of trade, but whose trade with the U.S. poses
minimal threats to key domestic constituencies.18

Countries that offer much more attractive export markets for the U.S. are
generally off the table because these countries are highly competitive in sec-
tors such as agriculture and textiles that are seen as politically sensitive in the
United States.19 And, of course, this is especially the case when the country
has a substantially lower level of development than the United States.

17
See generally E. Anthony Wayne, Remarks to the Leadership Forum Dinner, Chicago

Council on Foreign Relations on U.S. Trade Policy After Cancun (Sept. 15, 2003), available

at http://www.state.gov/e/eb/rls/rm/2003/24170.htm (summarizing U.S. trade strategy to pur-
sue trade agreements with countries committed to open markets and undertaking economic
reform).

18
The Pros and Cons of Pursuing Free-Trade Agreements, Congressional Budget Office, 7

(2003).
19

See generally Robert Portman and Mike Johanns, Press Conference at the United States
Mission to the United Nations in Geneva, Switzerland (Oct. 11, 2005) available at
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But no question, the need to get the majority vote has affected the level of
ambition and the comprehensiveness of the free trade agreement. I think the
Australia-U.S. Free Trade Agreement20 and the decision to exclude sugar
from the agreement is a great example of that.

The second overriding factor today is the greater role of foreign policy
and security interests in the free trade agreement process. There is no ques-
tion that foreign policy objectives have long been rationales for U.S. trade
policy initiatives generally and, more specifically, for decisions to enter into
FTAs.21

Certainly, foreign policy objectives were very key in our selection early
on of Israel as a free trade partner in 1985. The Jordan FTA in 2000 was very
clearly motivated by the desire to offer King Abdullah a dividend for his
efforts in promoting peace and to serve as an incentive to other governments
who were cooperative in the peace arena in the Middle East.

It was also clear that due in part to King Abdullah’s and Jordan’s savvy in
dealing with Congress, that the requisite majority in the House could be gar-
nered in support of the Jordan FTA.

But getting back to the main point, the foreign policy imperative post 9/11
has become a much more influential factor in the ordering and priority of free
trade agreements.

Especially since 9/11, the Administration has sought out partners in the
Middle East with the view that opportunities created by trade can help coun-
tries turn away from radical ideologies that often stem from lack of economic
opportunity.

Also, a free trade agreement can reward allies who either support our for-
eign policy, cooperate with the U.S., or who serve as models for moderation
in volatile regions of the world.22 Hence, the explanation for the choice of the
Middle East countries of Morocco and Bahrain as free trade partners – not
countries with which we have much trade.23

http://www.usda.gov/wps/portal/!ut/p/_s.7_0_A/7_0_1OB?contentidonly=true&contentid=200
5/10/0437.xml (discussing prospective United States trade strategy regarding textiles and
agriculture).

20 Australia-United States Free Trade Agreement, Office of the U.S. Trade Rep., 1 (2004),
available at

http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Australia_FTA/Final_Text/asset_uplo
ad_file148_5168.pdf.

21
See generally Sidney Weintraub, The politics of US trade policy, BBC NEWS WORLD

EDITION, Sept. 3, 2003, available at http://news.bbc.co.uk/2/hi/business/3169649.stm (recog-
nizing United States foreign policy as a controlling factor in its initiation of trade agreements).

22 Daniel T. Griswold, Free-Trade Agreements: Steppingstones to a More Open World,
Center for Trade Policy Studies at the CATO Institute, 2, (2003).

23 Press Release, Off. of the U.S. Trade Representative, United States and Bahrain Sign
Free Trade Agreement (Sept. 14, 2004) available at

http://www.ustr.gov/Document_Library/Press_Releases/2004/September/United_States_Bahra
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But, of course, even our foreign policy objectives are tempered by politi-
cal feasibility and the need to secure the majority vote in the House of Repre-
sentatives. Absent this constraint, it might have been expected and logical
that Egypt, with its significant influence in the Middle East and the impact of
reform in the country, would have been the logical free trade partner for us.

Today the free trade debate is being played out in the U.S. effort to seek
passage of the CAFTA. The outcome of the CAFTA debate will be a bell-
wether for other trade agreements on the horizon. This is especially the case
with the Andean nations agreements that are being negotiated.

In this debate, we see the divisions and sensitivities that arose out of
NAFTA repeated over and over again. First, the differences between the Re-
publicans and the Democrats on labor and environment issues are intensified
in this debate. Many of the Democrats believe that a binding commitment
stronger than simply requiring countries to enforce existing laws is abso-
lutely essential in the text of the CAFTA because of the relatively lower la-
bor and environmental standards in the CAFTA countries,24 compared with
Chile and Singapore, with whom we have recently negotiated free trade
agreements.25

Concerns persist about the threat to sovereign environmental and health
safety regulations presented by the investor state provisions – again, an issue
arising out of the NAFTA.26 Opposition from import sensitive sectors, espe-
cially sugar, remain a problem,27 and the Administration’s approaches in this
area could well determine the fate of the CAFTA agreement in the Con-
gress.28

We also see “newer issues” that have flared up in the more recent free
trade agreements, most prominently the U.S. efforts to ensure data exclusiv-
ity in the patent area that have pitted certain NGOs and local country inter-
ests against U.S. pharmaceutical concerns.29

in_Sign_Free_Trade_Agreement.html.
24

See Karen MacPherson, House Narrowly OKs Trade Agreement, THE TOLEDO BLADE,
Jul. 28, 2005 (stating “[a]n overwhelming majority of House Democrats said CAFTA fails to
provide important labor and environmental standards in Central American countries”).

25 Off. of the U.S. Trade Representative, CAFTA Facts: Free Trade Agreements Are Work-

ing For America 1-2 (2005).
26 Daphne Eviatar, A Toxic Trade-Off, WASH. POST, Aug. 14, 2005, at B01.
27

See Thomas B. Edsall, CAFTA in Peril on Capitol Hill: One Business Leader Gives

Lawmakers an Ultimatum, WASH. POST, June 12, 2005, at A06 (stating that opponents to
CAFTA include organized labor, the sugar industry, and most Democrats).

28
Id.

29
See Encarna Nunez-Diaz, Government of Guatemala Introduces New Data Exclusivity

Regulation, WORLD MARKETS RESEARCH CENTER, Mar. 23, 2005 (stating that as a result of
pressure from the U.S. government, Guatemala passed new regulations providing a minimum
of five years of data exclusivity for pharmaceutical companies, beyond the 20 years of pat-
ent protection established by WTO intellectual property (IP) agreements).”

27
























































































































































































































































































































































































































































































































































































































































































































































































































