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ADDRESS TO THE CANADIAN — U.S. LAW INSTITUTE 

 

OCTOBER 4, 2007  

LONDON, ONTARIO 

 

THE ROLE OF LAW IN THE CONDUCT OF CANADA — U.S. RELATIONS 

 

I AM HONOURED TO BE INVITED TO SPEAK TO YOU AS THE INAUGURAL LECTURER AT 

THE CANADIAN-U.S. LAW INSTITUTE DISTINGUISHED SPEAKER FORUM. THE SUBJECT 

OF MY TALK TODAY IS THE ROLE OF LAW IN THE CONDUCT OF OUR RELATIONS WITH 

THE UNITED STATES.  

 

THANKS TO ITS SIZE AND INTENSITY, NO RELATIONSHIP BETWEEN ANY TWO 

SOVEREIGN COUNTRIES IS MORE COMPLEX THAN THAT BETWEEN CANADA AND THE 

UNITED STATES. FOR THIS REASON, THE UNIVERSITY OF WESTERN ONTARIO AND 

CASE WESTERN RESERVE UNIVERSITY SHOWED GREAT PRESCIENCE AND 

LEADERSHIP IN ESTABLISHING THE CANADA-U.S. LAW INSTITUTE. I CONGRATULATE 

YOU ON YOUR CONTRIBUTIONS, OVER THE YEARS, TO A BETTER UNDERSTANDING OF 

SO MANY OF THE DIFFICULT LEGAL ISSUES THAT CONTINUALLY ARISE BETWEEN OUR 

TWO SOCIETIES.  

 

I HAVE HAD THE HONOUR TO KNOW MANY OF THE DISTINGUISHED CANADIAN AND 

AMERICAN SCHOLARS AND STATESMEN WHO HAVE PARTICIPATED IN YOUR WORK 

OVER SEVERAL DECADES. THE PARTNERSHIP AND SPIRIT OF CLOSE COLLABORATION 

YOU HAVE CREATED BETWEEN TWO IMPORTANT NORTH AMERICAN INSTITUTIONS 

SERVES AS AN EXEMPLAR OF HOW TO ADDRESS OUR COMMON ISSUES.  

PROFESSIONALISM, SCHOLARLY DISCUSSIONS, JOINT UNDERTAKINGS AND STUDIES, 

NON-PARTISANSHIP, BINATIONAL COLLABORATION — THERE ARE THE KEY 

INGREDIENTS OF A MODEL APPROACH TO DEALING WITH OUR TRANSNATIONAL 

ISSUES.  

 

BEYOND KNOWING MANY OF YOUR DISTINGUISHED PARTICIPANTS FROM BOTH SIDES 

OF THE BORDER OVER THE YEARS, I HAVE ANOTHER PERSONAL CONNECTION TO 

YOUR INSTITUTE. I NOTE FROM YOUR RECENT ANNUAL REPORT THAT THE WILLIAM H. 

DONNER FOUNDATION WAS AN EARLY FINANCIAL SUPPORTER OF YOUR 

CONFERENCES. I HAVE THE HONOUR TO SERVE AS CHPJRMAN OF THE DONNER 

CANADIAN FOUNDATION, A SISTER INSTITUTION OF THE U.S. BODY, BOTH OF WHICH 

WERE ESTABLISHED OVER A HALF CENTURY AGO BY THE U.S. STEEL MAGNATE 
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WILLIAM H. DONNER.  I AM DELIGHTED THAT THE U.S. FOUNDATION HAS SUPPORTED 

YOUR ENDEAVOURS.  

 

I MYSELF HAVE BEEN ASSOCIATED WITH CANADIAN-U.S. ISSUES FOR MANY YEARS — 

TO BE EXACT, FOR A HALF-CENTURY. IT WAS FIFTY YEARS AGO PRECISELY THAT I 

JOINED THE DEPARTMENT OF EXTERNAL AFFAIRS — AS IT WAS THEN KNOWN — AND 

SHORTLY THEREAFTER, I WAS ASSIGNED TO THE LEGAL DIVISION, A TINY BAND 

CONSISTING OF A HANDFUL OF WARM BODIES WHICH, HOWEVER, WAS TWICE THE 

SIZE OF THE U.S. DIVISION, CONSISTING OF ONLY TWO WARM BODIES. THOSE WERE 

THE DAYS. 

 

I SUBSEQUENTLY MOVED IN AND OUT OF THE LEGAL STREAM, SERVING LATER AS THE 

HEAD OF THE LEGAL BUREAU, LEGAL ADVISER, UNDERSECRETARY AND FINALLY 

AMBASSADOR TO WASHINGTON. IN ALL THESE TASKS, CANADA-U.S. RELATIONS 

REMAINED AT THE FOREHAND OF MY RESPONSIBILITIES.  

 

EARLY ON, I FORMED SOME VERY DISTINCT_VIEWS ON HOW BEST TO CONDUCT OUR 

RELATIONS WITH THE UNITED STATES. FOR A QUARTER OF A CENTURY, I WAS VERY 

SKEPTKAL ABOUT THE UTILITY OF LAWAND BILATERAL INSTITUTIONS AND 

MECHANISMS IN CONDUCTING RELATIONS BETWEEN US.  

 

BUT AS YOU WILL NOTE, I CAME TO A VERY DIFFERENT VIEW AFTER HAVING SERVED 

IN WASHINGTON. THE SKEPTIC ABOUT THE ROLE OF LAW TURNED INTO A CONVERT. 

AND THE REASON WHY IS THE THEME OF MY LECTURE TODAY.  

 

TO UNDERSTAND MY PERSONAL ODYSSEY, I WANT TO TAKE YOU BACK TO THE EARLY 

YEARS OF THE POST-WAR ERA. THESE CRITICAL DECADES WERE, OF COURSE, THE 

YEARS OF EXPLOSIVE GROWTH IN THE RELATIONSHIP AND ITS EXPANSION INTO THE 

LARGEST TWO-WAY ECONOMIC RELATIONSHIP IN THE WORLD.  

 

IN THE FLEDGING DEPARTMENT OF EXTERNAL AFFAIRS, DURING THE YEARS OF THE 

SECOND WORLD WAR AND THEREAFTER, THERE WAS NO GREAT LOVE OF 

INTERNATIONAL LAW AND INTERNATIONAL LAWYERS. ONE MIGHT SPECULATE ABOUT 

THE REASONS BUT I BELIEVE THEY WERE THE LEGACY OF THE FAILURE OF THE 

LEAGUE OF NATIONS AND INTERNATIONAL LAW IN THE INTERWAR ERA.  

 

THE COVENANT OF THE LEAGUE WAS RIGHTLY SEEN AS A DOCUMENT DOMINATED BY 



 3

LEGALISTIC NORMS AND PRESCRIPTIONS. PEACE WAS TO BE ACHIEVED, ACCORDING 

TO THE COVENANT, “BY THE FIRM ESTABLISHMENT OF THE UNDERSTANDINGS OF 

INTERNATIONAL LAW.” EVEN MORE DRAMATICALLY, GREAT POWERS, THROUGH THE 

INSTRUMENT OF THE KELLOGG-BRIAND PEACE PACTS, ABOLISHED WAR FOREVER.  

 

IT SOON BECAME EVIDENT THAT THIS RELIANCE ON LAW CREATED COMPLACENCY 

AND CLOAKED THE REALITY THAT WAR WAS BECOMING INEVITABLE. IT CAME TO BE 

SEEN THAT THE INTERNATIONAL RULES, INDISCRIMINATELY VIOLATED, WERE FUTILE - 

AT BEST PIOUS NORMS AND AT WORST DECEPTIONS PASSED OFF ON A PACIFIST 

PUBLIC UNWILLING TO ARM IN THEIR OWN DEFENCE.  

 

AT THE HEART OF THE COVENANT WAS THE FAMOUS ARTICLE 10 WHICH GUARANTEED 

THE TERRITORIAL INTEGRITY OF ALL ITS MEMBERS AGAINST “EXTERNAL 

AGGRESSION”.  BUT THE DRAFTERS OF THE UN CHARTER, DELIBERATELY AVOIDED 

MAKING UN ENFORCEMENT ACTION CONDITIONAL ON ANY VIOLATION OF 

INTERNATIONAL LAW. IN A HISTORIC SHIFT, MANDATORY ENFORCEMENT ACTION 

REQUIRED ONLY THE DETERMINATION BY THE SECURITY COUNCIL OF THE EXISTENCE 

OF A “THREAT TO THE PEACE” OR “BREACH OF THE PEACE.”  

 

THE PRACTITIONERS OF DIPLOMACY IN THE CANADIAN FOREIGN SERVICE WERE WELL 

ATTUNED TO THE POLITICAL APPROACH ENSHRINED IN THE CHARTER.  

 

AS A PARTICIPANT IN THE DEPARTMENT’S PUNY LEGAL DIVISION, A DECADE AFTER 

THE CHARTER TOOK EFFECT, I CAN TESTIFY TO HOW MARGINAL LEGAL 

CONSIDERATIONS WERE IN THE CANADIAN APPROACH TO MAINTAINING PEACE AND 

SECURITY. THE PRACTITIONERS OF DIPLOMACY IN CANADA’S GOLDEN AGE WERE 

SKILLED CONCILIATORS AND ARCHITECTS OF COMPROMISES AND BROKERED 

SOLUTIONS. THEY WERE NOT WRITERS OF NEW RULES FOR THE VERY GOOD REASON 

THAT THEY HAD LIVED THROUGH THAT ERA DURING WHICH MORE RULES WERE 

PROCLAIMED AND BROKEN THAN PERHAPS AT ANY OTHER TIME IN HISTORY.  

 

THE CULTURE OF FAVOURING DIPLOMACY, NOT LAW, WAS NO WHERE BETTER 

REFLECTED IN HOW WE COLLECTIVELY DEALT WITH PROBLEMS ARISING OUT OF OUR 

SHARING A CONTINENT WITH THE UNITED STATES.  

 

WITH THE EXCEPTION OF THE INTERNATIONAL JOINT COMMISSION, THE P.J.B.D. AND 

NORAD, AND A SHORT-LIVED ATTEMPT AT ESTABLISHING JOINT CABINET COMMITTEES 
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BETWEEN OUR TWO GOVERNMENTS,  THE WORLD’S CLOSEST AND DEEPEST TWO-

WAY RELATIONSHIP WAS GOVERNED BY AD HOC METHODS. “AD HOCERY” WAS THE  

HALL-MARK OF THE ERA.  

 

THE MERITS OF THIS APPROACH HAD NO MORE COMMITTED ADVOCATE THAN 

MYSELF.  

 

THE ATTITUDE IN FAVOUR OF PRAGMATISM AND DIPLOMACY WAS ARTICULATED IN 

THE FIRST ADDRESS I GAVE IN THE UNITED STATES JUST BEFORE I TOOK UP DUTIES 

AS AMBASSADOR IN THE FALL OF 1981. TALKING TO THE BIENNIEL MEETING OF 

CANADIAN STUDIES IN THE UNITED STATES (ACSUS) IN EAST LANSING MICHIGAN, I 

DEVOTED THE WHOLE OF MY REMARKS TO EXPLAINING HOW THIS MASSIVE 

RELATIONSHIP OF OURS WAS MANAGED — AND INDEED WAS BEST MANAGED — 

WITHOUT THE SUPPORT OF BILATERAL INSTITUTIONS, BILATERAL MACHINERY, AND A  

GRANDER LEGAL FRAMEWORK.  

 

I SPECULATED THAT CANADIANS WERE SOMEWHAT “SUSPICIOUS OF BILATERAL 

INSTITUTIONS BECAUSE OF THE DIFFERENT WEIGHTS AND SIZES OF THE TWO 

COUNTRIES.” BUT, I POINTED OUT, THE U.S. ITSELF HAS NEVER BEEN A “DEMANDEUR” 

OF CANADA IN TERMS OF CREATING NEW BILATERAL INSTITUTIONS. BOTH SIDES 

WOULD, I SAID, FIND UNHELPFUL A “CREEPING INSTITUTIONALIZATION”  WHOSE NET 

EFFECT WOULD BE TO ENCUMBER THE PROCESS OF CONDUCTING BILATERAL 

RELATIONS.”  

 

IN CONCLUSION, I CALLED FOR A PREMIUM TO BE CONTINUED TO BE PLACED ON 

FLEXIBILITY, A PRAGMATIC APPROACH TO THE USE (OR NON-USE) OF INSTITUTIONS, 

AND A HEAVY RELIANCE ON TRADITIONAL DIPLOMATIC AND CONCILIATORY METHODS.  

 

IF A DEFING CHARACTERISTIC OF OUR RELATIONSHIP DURING THE DECADES AFTER 

WORLD WAR II WAS THE ABSENCE OF DISPUTE MECHANISMS AND SPECIAL 

MACHINERY, HOW DOES ONE ACCOUNT FOR THE REMARKABLY SMOOTH 

FUNCTIONING OF THE RELATIONSHIP IN THOSE YEARS?  

 

THE ANSWER, I THINK, IS THAT THIS WAS THE ERA OF THE SPECIAL RELATIONSHIP 

BETWEEN OUR TWO COUNTRIES.  

 

BECAUSE OF CLOSELY SHARED VALUES, BOTH OF US LOOKED AT THE WORLD IN A 
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VERY SIMILAR FASHION AND WORKED TOGETHER TO RESIST THREATS TO PEACE, 

SECURITY AND FREEDOM. CANADA MADE ENORMOUSLY HEAVY DEFENCE 

EXPENDITURES IN THOSE DAYS — AS HIGH AS 40% OF THE FEDERAL BUDGET IN THE 

MID 1950’S-AND WAS AN ARCHITECT OF NATO, AND CLOSE WESTERN COLLABORATOR 

IN THE FIGHT AGAINST SOVIET EXPANSION.  

 

IN THE COLD WAR, CANADA’S NORTHERN ‘REAL ESTATE’ WAS SEEN AS ESPECIALLY 

SIGNIFICANT FROM A GEOPOLITICAL STANDPOINT, GIVEN OUR OWNERSHIP OF THE 

LAND MASS SEPARATING THE TWO SUPER POWERS.  

 

HENCE U.S. STRATEGIC INTERESTS COULD BE UNDERSTOOD AS VIRTUALLY 

DICTATING SPECIAL CONSIDERATION FOR CANADA. EVEN MORE SIGNIFICANTLY, 

THERE WAS A SENSE OF TRUST AND FRIENDSHIP. FOR EXAMPLE, WHEN THE U.S. 

CONSIDERED NOMINEES FOR THE POST OF FIRST SECRETARY GENERAL OF THE U.N., 

TWO CANADIAN CIVIL SERVANTS TOPPED THE LIST, LESTER PEARSON AND NORMAN 

ROBERTSON.  

 

THE RECORD SHOWS THAT THE U.S., ON A NUMBER OF OCCASIONS, WAS WILLING TO 

SUBORDINATE ITS ECONOMIC INTERESTS (AS THEY PERCEIVED THEM) TO THE 

LARGER PURPOSE OF MAINTAINING GOOD RELATIONS WITH CANADA. IT SEEMS AT 

TIMES THAT IT WAS THE POLICY OF THE UNITED STATES NOT “TO TREAT CANADA LIKE 

ANY OTHER FOREIGN GOVERNMENT.”  

 

FOR EXAMPLE, CANADIAN OIL IMPORTS INTO THE U.S. WERE GRANTED AN OVERLAND 

EXEMPTION FROM RESTRICTIONS ON FOREIGN IMPORTS OF OIL INTO THE UNITED 

STATES.  

 

IN THIS SAME PERIOD, WHEN PRESIDENT KENNEDY IMPOSED AN INTEREST 

EQUALIZATION TAX ON INVESTMENT ABROAD, THE SPECIAL RELATIONSHIP MEANT 

THAT WHEN CANADA PROTESTED, ONCE AGAIN WE GOT AN EXEMPTION. THE U.S. ON 

SOME OCCASIONS REFRAINED FROM APPLYING ITS PERNICIOUS EXTRATERRITORIAL 

LAWS ON TRADING WITH THE ENEMY TO OUR TRADE WITH CHINA IN TRUCKS AND 

MACHINERY.  

 

WHEN SERIOUS COUNTERVAIL ISSUES AROSE AS A RESULT OF DUTY REMISSION 

SCHEMES FOR THE MANUFACTURE OF AUTOMOBILES IN CANADA, IT WAS THE U.S. 

WHICH PROPOSED TO CANADA THAT WE CONSIDER AN AUTOMOTIVE AGREEMENT 
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FOR TARIFF-FREE TRADE BETWEEN OUR TWO COUNTRIES IN THE AUTOMOTIVE 

SECTOR. IT THEN USED ITS POWER AND INFLUENCE TO HELP OBTAIN GATT 

APPROVAL. THUS, IN 1965, THE AUTO PACT WAS BORN.  

 

IN 1971, WHEN THE NIXON ADMINISTRATION AND ITS SECRETARY OF THE TREASURY 

JOHN CONNOLLY IMPOSED A SURCHARGE ON ALL IMPORTS INTO THE U.S. IN ORDER 

TO ADDRESS ITS UNFAVOURABLE BALANCE OF PAYMENT, (THE FAMOUS “NIXON 

SHOKKU”) CANADIAN PROTESTS WERE ONCE AGAIN HEARD AND THE SURCHARGES 

FOR CANADIAN IMPORTS INTO THE U.S. WERE LIFTED.  

 

ABSOLUTELY KEY TO AN UNDERSTANDING OF THE SPECIAL RELATIONSHIP IS THAT IT 

CORRESPONDED IN TIME NOT ONLY WITH THE COLD WAR BUT ALSO WITH THE PERIOD 

OF THE IMPERIAL PRESIDENCY. THE CONGRESSIONAL ROLE WAS DISTINCTLY 

SUBORDINATE TO THE ADMINISTRATION. WE LOOKED TO THE ADMINISTRATION TO 

KEEP THE CONGRESS IN LINE.  MOREOVER, THE POWERS OF CONGRESS WERE 

EXERCISED IN A DISCIPLINED WAY BY THE DOMINANT CONGRESSIONAL LEADERS.  

 

NOTHING BETTER ILLUSTRATES THE RELATIONSHIP OF THE TIME — AND THE 

CHANGES THAT WERE SOON TO TAKE PLACE — THAN THE MEMOIRS OF ARNOLD 

HEENEY, OUR AMBASSADOR TO WASHINGTON TWICE DURING THESE YEARS. HEENEY 

WROTE THAT HE DID NOT HAVE TO DEAL WITH ECONOMIC ISSUES IN HIS TIME. THEY 

WERE NOT ON HIS AGENDA. NOR DID HE LOBBY THE CONGRESS. NOR DID AN 

CANADIAN AMBASSADOR UNTIL DECADES LATER. WE FOLLOWED THE RULES BY THE 

BOOK: THE CONGRESS, BEING AN INTERNAL ORGAN OF THE GOVERNMENT, WAS OFF-

LIMITS.  

 

ON ONE OCCASION SOME SENATORS FROM THE MIDWEST WERE SPONSORING A BILL 

THAT WOULD HAVE CAUSED A DIVERSION OF THE WATERS OF THE GREAT LAKES, TO 

CANADA’S GREAT DETRIMENT. HEENEY WENT TO THE STATE DEPARTMENT TO 

COMPLAIN, IN ACCORDANCE WITH TRADITIONAL DIPLOMATIC PRACTICE. THE SENIOR 

STATE DEPARTMENT OFFICIAL TOLD HIM HE COULD DO NOTHING.  

 

“COMPLAIN TO THE CONGRESS”, HE TOLD HIM. “WHO SHOULD I SEE?” THE 

AMBASSADOR ASKED. “LYNDON JOHNSON, THE SENATE MAJORITY LEADER,” WAS THE 

REPLY. “WILL YOU MAKE THE APPOINTMENT?” HEENEY ASKED. “YES” WAS THE 

RESPONSE. HEENEY MADE THE CALL, TOLD JOHNSON THAT HE HAD A PROBLEM AND 

EXPLAINED IT. JOHNSON THEN SAID, “NO BOY, YOU DON’T HAVE A PROBLEM.”  “WHAT 
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DO YOU MEAN?”  SAID HEENEY, “I JUST EXPLAINED IT.” JOHNSON REPLIED “AND I JUST 

FIXED IT.”  

 

THEN CAME THE TRUDEAU ERA, AND, IN THE U.S., VIETNAM AND WATERGATE. THERE 

WAS A SENSE THAT THE THREATS OF THE COLD WAR WERE RECEDING AND THE NEED 

FOR ALLIANCE SOLIDARITY DIMINISHING. AMONG CANADIAN ELITES, THE CONVICTION 

GREW THAT WE NEEDED TO ASSERT MORE VIGOROUSLY OUR INDEPENDENCE FROM 

THE AMERICANS ON THE GLOBAL STAGE.  

 

ACCORDINGLY THE TRUDEAU GOVERNMENT INTRODUCED THE “THIRD OPTION” AIMED 

AT REVERSING THE MOVEMENT TOWARDS GREATER ECONOMIC INTERPRETATION 

BETWEEN OUR TWO NATIONS. IT ALSO ADOPTED FOREIGN OWNERSHIP POLICIES 

(FIRA) AND NATIONAL ENERGY POLICIES (PETRO CANADA, N.E.P.) AIMED AT 

ASSERTING OUR INDEPENDENCE ON THE GLOBAL STAGE AND REDUCING OUR 

DEPENDENCY ON THE UNITED STATES.  

 

WITH THIS CHANGE OF DIRECTION, IT WAS INEVITABLE THAT THE VERY NOTION OF A 

“SPECIAL RELATIONSHIP” WAS DEEMED INAPPROPRIATE AND FELL FROM FAVOUR.  

 

BUT THE TRUDEAU POLICY IN FAVOUR OF ESTABLISHING THE “ORDINARINESS” OF THE 

CANADA-U.S. RELATIONSHIP – ASSUMED TO BE A SIGN OF OUR NEW MATURITY, 

FAILED TO TAKE ACCOUNT OF DEEP AND IMPORTANT POLITICAL CHANGES 

UNDERWAY IN THE UNITED STATES.  

 

IRONICALLY, WE PROCLAIMED OUR VIEW THAT SPECIAL CONSIDERATION FOR OUR 

INTERESTS WAS NO LONGER NECESSARY AT THE VERY MOMENT WHEN WE WERE 

GOING TO NEED IT MORE, I.E. WHEN CONGRESS WAS REASSERTING ITS 

JURISDICTIONAL PRIMACY IN THE AREA OF EXTERNAL TRADE.  

 

OTTAWA WAS OUT OF TOUCH WITH THE REVOLUTION IN GOVERNANCE THAT WAS 

TAKING PLACE IN WASHINGTON IN THE WAKE OF VIETNAM AND WATERGATE. AS THE 

PRESIDENCY WAS WEAKENED, SO WAS PARTY DISCIPLINE. A NEW CROP OF YOUNGER 

POST WATERGATE CONGRESSMEN CAME TO WASHINGTON, EAGER TO EXERT POWER 

AND INFLUENCE.  

 

DECISION-MAKING IN CONGRESS BECAME FRAGMENTED AND ATOMIZED AS THE 

SPECTER OF PROTECTIONISM CAST A DEEP SHADOW OVER THE CORRIDORS OF 
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CONGRESS. NEW TRADE LEGISLATION GAVE U.S. BODIES FAR-REACHING POWERS TO 

INVESTIGATE AND RETALIATE, IF THERE WAS PERCEIVED DISCRIMINATION AGAINST 

U.S. AND SERVICES. SECTION 201 AND 301 ACTIONS AND ANTI DUMPING AND 

COUNTERVAILS MUSHROOMED TO THE POINT WHERE ALMOST NOTHING THAT CAME 

FROM UNDER THE GROUND OR GREW ON TOP OF IT OR MOVED IN THE SEA ESCAPED 

ATTACK.  

 

BECAUSE OF THE WEAKENED PRESIDENCY AND THE FEAR OF DECLINE IN U.S. 

INDUSTRIAL PRIMACY, THE ERA WAS OVER WHEN THE U.S. WOULD SUBORDINATE ITS 

ECONOMIC INTERESTS TO ITS GEOPOLITICAL GOALS.  PROMINENT SENATORS, 

TRUMPETED THIS FACT TO FOREIGN AUDIENCES.  

 

TRUTH TO TELL, OTTAWA WAS NOT THE ONLY ONE OUT OF TOUCH WITH THE HANGING 

POLITICAL REALITIES IN THE UNITED STATES. I WAS TOO. TODAY I FIND IT HARD TO 

EXPLAIN WHY.  

 

AFTER ALL, IT WAS ON MY WATCH AS UNDERSECRETARY THAT THE HISTORIC 

CANADA-U.S. FISHERIES AGREEMENT FAILED TO COME TO PASS. THIS WAS BECAUSE 

OF THE OPPOSITION OF ONLY ONE SENATOR.  

 

UNDER THE DIRECT AUTHORITY OF PRESIDENT JIMMY CARTER AND PRIME MINISTER 

PIERRE TRUDEAU, SPECIAL AMBASSADORS SUCCEEDED IN NEGOTIATED A RADICAL 

RESOURCE TREATY THAT WOULD HAVE CREATED A NEW BILATERAL INSTITUTION TO 

MANAGE JOINTLY ALL SPECIES OF FISH EXPLOITED ON THE NORTHERN ATLANTIC 

EAST COAST.  

 

IT WAS PERHAPS, TO THAT DATE, THE MOST AMBITIOUS ECONOMIC AGREEMENT EVER 

SIGNED BY OUR TWO GOVERNMENTS IN THE POST-WAR ERA. AND IT DIED IN THE 

SENATE THANKS TO THE SCALLOP-CATCHING CONSTITUENTS OF ONE OR TWO  

SENATORS.  

 

WITH THE FAILURE OF THIS HISTORIC AGREEMENT, IT BECAME OBVIOUS, OR SHOULD 

HAVE BEEN, THAT CANADA COULD NOT RELY ON A POWERFUL U.S. PRESIDENCY TO 

RESOLVE CANADA-U.S. ISSUES OR BETTER MANAGE THEM WITHOUT THE SUPPORT OF 

CONGRESS.  
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AS CANADIAN AMBASSADOR TO WASHINGTON, I RAPIDLY BECAME CONSCIOUS OF THE 

POWER OF SENATORS AND CONGRESSMEN TO ORIGINATE LEGISLATION THAT COULD 

HAVE FAR-REACHING EFFECTS ON OUR RELATIONSHIP. I REALIZED THAT CONGRESS 

HAD NOT JUST LEGISLATURE BUT CO-EXECUTIVE POWERS. THIS WAS MY FIRST AND 

MOST ENDURING LES5ON. 

  

I BECAME CONVINCED THAT WE NEEDED A STRONGER LEGAL FOUNDATION TO 

SUPPORT OUR RAPIDLY INTEGRATING ECONOMIES. ACCORDINGLY, I 

ENTHUSIASTICALLY PARTICIPATED IN MULRONEY’S HISTORIC SHIFT IN OUR 

APPROACH TO CANADA-U.S. RELATIONS.  

 

BREAKING WITH THE PAST, THE MULRONEY GOVERNMENT USHERED IN A NEW ERA IN 

THE MANAGEMENT OF OUR RELATIONSHIP. ALTHOUGH NOT ORIGINALLY IN FAVOUR 

OF A COMPREHENSIVE FREE-TRADE AGREEMENT WITH THE U.S., THE MULRONEY 

GOVERNMENT CHANGED GEARS TWELVE MONTHS AFTER ITS ELECTION.  

 

THE ACHIEVEMENT OF A FREE TRADE AGREEMENT WITH THE UNITED STATES WAS MY 

PRINCIPAL PREOCCUPATION IN WASHINGTON FOR TWO YEARS. (IF YOU WANT A DAY 

BY DAY HAREM-SCAREM ACCOUNT, LET ME PUT A PLUG-IN FOR MY RECENTLY 

PUBLISHED DIARIES).  

 

THE FREE-TRADE AGREEMENT PROPOSED BY THE MULRONEY GOVERNMENT WAS, 

WITHOUT QUESTION, A RADICAL DEPARTURE FROM THE PAST.  

 

A) IT ESTABLISHED A NEW RULES-BASED FRAMEWORK TO SUPPORT THE 

PHENOMENAL FLOWS OF TRADE AND ECONOMIC ACTIVITY BETWEEN OUR TWO 

COUNTRIES.  

 

B)  THE FREE-TRADE ZONE WAS TO BE BILATERAL IN NATURE. ON A ONE-  

ON-ONE BASIS, WE WERE SEEKING A CLOSER ECONOMIC EMBRACE FROM OUR  

NEIGHBOUR TO THE SOUTH. OTTAWA DID NOT HAVE A MORE EXTENDED 

NORTH AMERICAN OR WESTERN HEMISPHERE AGREEMENT IN MIND. IT WAS A  

PREFERENTIAL REGIME FOR CANADA AND THE UNITED STATES;  

 

C)  IT WAS TO INCLUDE ALL SECTORS OF THE ECONOMY WITH THE EXCEPTION  

OF CULTURE — THAT MEANT INVESTMENT, SERVICES, ENERGY AND OTHER  

RESOURCES;  
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D) TRADE REMEDIES WERE TO BE ABOLISHED OR RESTRAINED;  

 

E) NEW INSTITUTIONAL ARRANGEMENTS WERE TO BE ENTERED INTO TO SETTLE 

DISPUTES — THE FIRST INNOVATIVE PROPOSAL IN THE INSTITUTIONAL FIELD IN 

HALF A CENTURY OR MORE OF OUR BILATERAL RELATIONS.  

 

DESPITE THE DEGREE OF HOSTILITY IN THE CONGRESS (AT ONE TIME 

APPROXIMATELY 40 SENATORS WERE OPPOSED TO THE ACCORD) MANY OF OUR 

GOALS WERE LARGELY ACHIEVED. THE RESULT WAS A HUGE INCREASE IN THE FREE 

FLOW OF GOODS, INVESTMENT AND SERVICES ACROSS OUR BOUNDARIES WITH 

EXPORTS TRIPLING IN SCALE AND, SOFTWOOD LUMBER NOTWITHSTANDING, A 

SIGNIFICANT FALLING OFF IN THE NUMBER OF U.S. TRADE ACTIONS INITIATED 

AGAINST CANADIAN EXPORTS.  

 

BUT THE EVOLUTION OF NORTH-AMERICAN TRADE SINCE THAT TIME REVEALED THAT 

THERE WERE PROBLEMS IN GOING FURTHER IN THE DIRECTION OF A DEEPER RULES-

BASED INTEGRATION AND COMMON INSTITUTIONS.  

 

FIRST, THE CANADA-U.S. FREE TRADE AGREEMENT SOON EVOLVED INTO A 

TRILATERAL ACCORD, THE NORTH AMERICAN FREE TRADE AGREEMENT OR NAFTA, IN 

WHICH MEXICO SHARES A PRIVILEGED MARKET- ACCESS POSITION INTO THE UNITED 

STATES. CANADA LOST ITS UNIQUE STATUS. BUT THE PROBLEMS AND CHALLENGES IN 

THE MEXICAN-U.S. RELATIONSHIP WERE VERY DIFFERENT FROM OURS AND I BELIEVE 

MUCH MORE INTRACTABLE. 

 

SECOND, THE FREE TRADE AGREEMENT FELL SHORT OF WHAT NEEDED TO BE 

ATTAINED. THERE WERE NO AGREED RULES IN THE CRITICAL AREA OF WHAT 

CONSTITUTES A SUBSIDY, THERE WERE SERIOUS WEAKNESSES IN THE DISPUTE-

SETTLEMENT PROVISIONS, MUCH WORK NEEDED TO BE DONE TO EMBRACE 

UNFETTERED FREE TRADE IN SUCH AREAS AS AGRICULTURE AND FOREST PRODUCTS 

AND TO FACILITATE THE FREE MOVEMENT OF PEOPLES ACROSS BOUNDARIES.  

 

THIRDLY, NEITHER THE CANADA-U.S. FREE TRADE AGREEMENT NOR ITS SUCCESSOR 

NAFTA CONTAINED WITHIN IT THE DYNAMIC NECESSARY TO LEAD TO ITS OWN 

IMPROVEMENT. UNLIKE THE EUROPEAN COMMUNITY, THERE WERE NO INTERNAL 

MECHANISMS TO SPUR MOMENTUM TOWARDS DEEPENING AND WIDENING THE 

COMMON ECONOMIC SPACE OUR COUNTRIES WERE FORGING.  
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THE CONSEQUENCES FOR CANADA WOULD NOT HAVE BEEN SO SERIOUS HAD THE 

EVENTS OF SEPTEMBER 11, 2001 NOT TAKEN PLACE. THE EFFECT WAS 

TRANSFORMATIVE.  

 

NATIONAL SECURITY SOARED TO THE TOP OF THE U.S. AGENDA TO AN 

UNPRECEDENTED DEGREE, AND AN ERA WAS BORN IN WHICH DEFENCE OF THE  

HOMELAND TRUMPED ALL OTHER CONCERNS. NEW OBSTACLES BEGAN TO ARISE 

IMPEDING CROSS-BORDER COMMERCE AND THE MOVEMENT OF PEOPLES. THE 

CANADA — U.S. BORDER BEGAN TO THICKEN.  

 

THE CHRÉTIEN GOVERNMENT STRUGGLED TO ADDRESS THE ISSUES THROUGH ITS 

‘SMART BORDER’ NEGOTIATIONS WITH THE U.S. THIS EFFORT EVOLVED INTO THE 

MUCH BROADER TRILATERAL PROCESS LAUNCHED IN WACO TEXAS, THE SECURITY 

AND PROSPERITY PARTNERSHIP, THROUGH WHICH THE THREE NORTH AMERICAN 

STATES SOUGHT TO ADDRESS THE VAST ARRAY OF REGULATORY AND SECURITY 

OBSTACLES THAT STOOD IN THE WAY OF DEEPENING OUR COMMON ECONOMIC 

SPACE.  

 

THE EFFORT CONTINUES TO THIS DAY. JUDGING BY WHAT IS HAPPENING AT OUR 

BORDERS, THE PROCESS HAS BEEN MOVING VERY SLOWLY, IF IT IS MOVING AT ALL.  

IT HAS LACKED THE LEADERSHIP, ENERGY AND MOMENTUM NECESSARY TO ACHIEVE 

RESULTS. NOW, THANKS TO THE CONGRESSIONALLY-INSPIRED WESTERN 

HEMISPHERIC TRAVEL INITIATIVE WITH ITS REQUIREMENT FOR OVERLAND PASSPORT 

CONTROLS, CANADA AND THE U.S. ARE AT RISK OF REVERSING THE GREAT HISTORIC 

TREND TOWARDS REDUCING THE SIGNIFICANCE OF THE BORDER IN OUR NATIONAL 

LIFE.  

 

SO WHERE DO WE GO FROM HERE?  

 

WE SHOULD PURSUE A DEEPER AND MORE COMPREHENSIVE RULES-BASED 

FRAMEWORK FOR OUR ECONOMIC AND SECURITY RELATIONS. OUR GOAL SHOULD BE 

NOTHING LESS THAN A NORTH AMERICAN COMMUNITY OF LAW. ONLY IN THIS WAY 

CAN WE REDUCE POLITICAL ARBITRARINESS IN SETTLING DISPUTES AND 

DISINVESTING OUR ECONOCI INTERESTS. 

  

WITH A MINORITY GOVERNMENT IN CANADA AND A LAME-DUCK ADMINISTRATION IN 

THE UNITED STATES HEAVILY PREOCCUPIED WITH IRAQ, YOU WOULD BE RIGHT IN 
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SAYING THAT THIS IS NOT THE MOST PROPITIOUS TIME FOR GRAND INITIATIVES OR 

POSSIBLY EVEN FOR MODEST ONES.  

 

BUT, THE RELATIONSHIP BETWEEN OTTAWA AND WASHINGTON HAS SIGNIFICANTLY 

IMPROVED SINCE THE ELECTION OF STEPHEN HARPER’S GOVERNMENT. MOREOVER, 

OUR FORMIDABLE COMMITMENT TO FIGHT TERRORISM IN AFGHANISTAN HAS 

SUBSTANTIALLY INCREASED GOOD-WILL TOWARDS CANADA BOTH IN THE WHITE 

HOUSE AND ON THE HILL AND AMONG BOTH REPUBLICANS AND DEMOCRATS.  

 

WHY NOT PROPOSE TO THE UNITED STATES THAT WE BEGIN TO EXPLORE WAYS TO 

ADVANCE OUR RESPECTIVE NATIONAL INTERESTS THROUGH THE FURTHER 

DEVELOPMENT OF SPECIAL BILATERAL MACHINERY, CONSULTATIVE ARRANGEMENTS 

AND RULE-MAKING?  

 

WE COULD AT LEAST TRY TO MAKE SOME PROGRESS IN THIS DIRECTION. FOR 

EXAMPLE, OUR TWO GOVERNMENTS COULD:  

 

1.  COMMIT TO CONVENE OFFICIAL ANNUAL SUMMITS BETWEEN THE PRESIDENT 

AND THE PRIME MINISTER. THESE BEGAN IN THE MULRONEY-REAGAN YEARS 

AND WERE HIGHLY PRODUCTIVE. FOR UNKNOWN REASONS, THE PRACTICE 

LAPSED. SUMMITS OF THIS NATURE INCREASE DRAMMATICALLY THE FOCUS 

AND PRIORITY WHICH CANADIAN ISSUES WOULD RECEIVE AT THE HIGHEST 

ECHELONS OF THE U.S. SYSTEM.  

 

2.  ESTABLISH SPECIAL PROCEDURES FOR THE PREPARATION OF THESE 

SUMMITS, UNDER THE CONTROL AND DIRECTION OF THE TWO LEADERS.  

 

3.  REINSTITUTE THE COMMITMENT TO HOLD QUARTERLY MEETINGS OF OUR 

FOREIGN MINISTER AND THE U.S. SECRETARY OF STATE, ESTABLISHED IN THE 

REAGAN YEARS, BUT, AGAIN FOR UNKNOWN REASONS, ALLOWED TO LAPSE. 

THIS WAS A UNIQUE FEATURE OF U.S. DIPLOMATIC PRACTICE. IT GUARANTEED 

‘QUALITY TIME’ FOR TOP OFFICIALS TO GET THEIR COUNTERPARTS TO FOCUS 

ON THEIR GRIEVANCES AND CONCERNS.  

 

4. ADOPT THE SAME PRACTICE FOR MINISTERS IN OTHER KEY AREAS — E.G., 

ENERGY, THE ENVIRONMENT, DEFENCE AND LAW ENFORCEMENT.  
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5.  DEVELOP A PROTOCOL BETWEEN OUR TWO GOVERNMENTS WHICH WOULD 

DEFINE PRINCIPLES FOR COOPERATION, FOR EXAMPLE, REQUIRE THAT PRIOR 

NOTIFICATION AND OPPORTUNITY FOR CONSULTATION WOULD BE PROVIDED 

WITH REGARD TO ANY INITIATIVE THAT COULD HAVE AN ADVERSE IMPACT ON 

THE OTHER’S INTERESTS.  

 

GIVEN THE FACT THAT, AS WITH THE WESTERN HEMISPHERIC TRAVEL 

INITIATIVE, SO MANY OF OUR PROBLEMS ORIGINATE IN THE CONGRESS, 

OBTAINING SUCH AN AGREEMENT WOULD BE VERY MEANINGFUL FOR CANADA.  

ADMITTEDLY, SUCH A COMMITMENT WILL NOT BE EASILY OBTAINED. BUT IT 

WOULD ALSO BE OF SUBSTANTIAL BENEFIT TO THE UNITED STATES (THINK 

LEGAIJZATION OF MARIJUANA).  

 

6. APPOINT PERSONAL ENJOYS OR CZARS, ANSWERABLE DIRECTLY TO  

THE PRESIDENT AND PRIME MINISTER, TO TAKE HOLD OF THE ENTIRE  

PROCESS OF BORDER FACILITATION.  

 

7. ESTABLISH THE PRINCIPLE THAT NEW BILATERAL INSTITUTIONS SHOULD BE 

CREATED TO PLAN, MAINTAIN AND OVERSEE THE OPENNESS OF OUR 

BORDERS. VAST CONSEQUENCES HINGE ON HOW WELL THEY ARE MANAGED. 

UNILATERAL DECISION-MAKING AFFECTING THE PRINCIPAL CHOKE POINTS 

SHOULD BE BROUGHT UNDER THE RESPONSIBILITY OF NEW TRANSBORDER  

COMMISSIONS WITH EFFECTIVE POWERS.  

 

THERE IS A MORE THAN A WHIFF OF THE 19TH CENTURY IN HOW WE 

CURRENTLY GO ABOUT OUR BUSINESS OF BORDER MANAGEMENT. THE 

INTERNATIONAL BRIDGE AT BUFFALO I FORT ERIE IS AN EXAMPLE. YEARS PASS 

AND THE PROBLEMS OF CONGESTION, INSUFFICIENT INFRASTRUCTURE, AND 

SECURITY REMAIN UNRESOLVED. TOO MANY PLAYERS, TOO MANY 

JURISDICTIONS, TOO LITTLE PLANNING, TOO MUCH UNILATERALISM.  

 

ALMOST A CENTURY AGO THE INTERNATIONAL JOINT COMMISSION WAS 

FORMED BY BRITAIN AND THE U.S. TO MANAGE ISSUES RELATING TO OUR 

INTERNATIONAL BOUNDARY WATERS. A CENTURY LATER, OUR APPROACH TO 

MANAGEMENT OF THE LAND FRONTIERS REMAINS MIRED IN OBSOLETE 

NOTIONS OF SOVEREIGNTY.  
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8. MANDATE SPECIAL ENVOYS TO BEGIN PLANNING FOR THE NEGOTIATION OF A 

NEW COMPREHENSIVE AGREEMENT TO CREATE A SINGLE ECONOMIC AND  

SECURITY SPACE EMBRACING OUR TWO COUNTRIES. THIS SHOULD INCLUDE  

ADOPTING A COMMON EXTERNAL TARIFF, RULES OF ORIGIN, AND CUSTOMS 

UNION, STRENGTHENING DISPUTE-SETTLEMENT, ABOLISHING TRADE 

REMEDIES, ESTABLISHING A COMMON MOMPETITION POLICY, CREATING A 

COMMON SECURITY PERIMETER AND FURTHERING THE FREE-MOVEMENT OF 

PEOPLE ACROSS OUR BOUNDARIES.  

 

IN OTHER WORDS, A COMMUNITY OF LAW.  

 

COULD SUCH AN AGREEMENT BE OBTAINED? ONLY WITH GREAT PATIENCE AND 

DIFFICULTY. BUT OUR FREE-TRADE EXPERIENCE SHOWS THAT IN THE CONGRESS BIG 

INITIATIVES CAN HAVE A GREATER CHANCE OF SUCCESS THAN SMALL ONES. THIS IS 

BECAUSE THERE ARE MORE INTERESTS IN PLAY, MORE TRADE-OFFS AVAILABLE, AND 

MORE OPPORTUNITIES FOR NATIONAL INTERESTS TO TRUMP LOCAL ONES. 

 

IN ORDER TO ENSURE OUR SOVEREIGNTY AND INDEPENDENCE, THE CANADA-U.S. 

RELATIONSHIP MUST BE BASED ON A STRONGER AND MORE COMPREHENSIVE 

REGIME OF LAW. WE SHOULD RECOGNIZE THIS AND MAKE ITS ATTAINMENT OUR 

HIGHEST FOREIGN-POLICY PRIORITY.  

 


